ndor 
iven 
with 
tion 
iting 
3 not 
- col- 
ault, 
pur- 
; the 
d the 
enn., 


sees. 
s son 
and 
nt of 
a1ined 
10uld 
1, the 
all go 
Held 
in his 
other 
mong 
is in- 
d; (8) 
| him 
were 
vill.— 


| trust 
hat it 
er de- 
estate 
to his 
on the 
ld de- 
to the 
vised, 
\REEBS, 


VoL. 43 


CENTRAL LAW JOURNAL. 475 








Central Law Journal. 








ST. LOUIS, MO., DECEMBER 11, 1896. 





The case of Cone v. Citizens’ Bank, 46 
Pac. Rep. 414, recently decided by the Court 
of Appeals of Kansas, furnishes a striking 
illustration of judicial incompetency, result- 
ing in part, doubtless, from the evils of: an 
elective system in that State. The suit was 
a possessory action for personal property, 
and the defendant submitted to the lower 
court ninety-four special questions for sub- 
mission to the jury. This angered the wise 
judge, and in submitting the questions to the 
jury, he used the following language: ‘‘I 
want the jury to understand that these ques- 
tions are got up to befuddle and mislead the 
jury, so that there will be error in the trial of 
this case, so that the verdict may be set 
aside.’’ In reversing the case the court of 
appeals administered a sharp rebuke to the 
trial judge saying that ‘‘by this statement the 
judge assumes that the verdict will be for the 
plaintiff below, and that the defendant below 
wants error committed in the trial, so that 
the verdict may be set aside, and that the 
questions were submitted to the jury to ac- 
complish that result. It is well recognized 
that juries have a great respect for the opin- 
ion of the trial court, and are always on the 
alert for some intimation as to what the trial 
court thinks of the case. From the remark 
of the trial court the jury must have con- 
cluded that the court supposed, of course, 
that the judgment ought to be rendered for 
the plaintiff below; and this and several 
other remarks of the court, which were com- 
plained of, indicated very strongly to the 
jury that the trial court thought the judg- 
ment ought to be for the plaintiff below, and 
we are unable to say that their action was 
not influenced by the remarks of the court.’’ 
Any improper remark of the court in the 
presence and hearing of the jury liable to in- 
fluence their action is misconduct and _there- 
fore judges should take great care to say 
nothing in the hearing of the jurors, while 
the case is progressing, which can possibly 
be construed to the prejudice of either party. 
Cronkhite v. Dickerson, 51 Mich. 177, 16 
N. W. Rep. 371. Error will lie on the de- 
meanor of the trial judge if it be such as 





to prevent a fair trial, or prejudice the case 
upon the facts before the jury. Wheeler v. 
Wallace, 53 Mich. 355, 19 N. W. Rep. 33, 37. 
These cases are cited approvingly in Walker 
.v. Coleman, 55 Kan. 381, 40 Pac. Rep. 640, 
which case was reversed, and a new trial 
granted, because of improper remarks made 
by the same judge who tried this case. 





Considerable light has been thrown on the 
question whether constitutional provisions 
are or are not self-executing, by two very re- 
cent cases: Tuttle v. National Bank of the 
Republic, 44 N. E. Rep. 984, decided by the 
Supreme Court of Illinois and Illinois Cent. 
R. Co. v. Ihlenberg, 75 Fed. Rep. 873, de- 
cided by the United States Circuit Court of 
Appeals for the Sixth Circuit. In the opin- 
ion of the Illinois court it is only in excep- 
tional cases ‘‘that constitutional provisions 
enforce themselves. Usually they must be sup- 
plemented by legislation to become operative. 
The intention of the instrument must ordi- 
narily prevail, and in its ascertainment we 
must look at the consequences of a particular 
construction. Constitutional provisions, like 
statutes and private instruments, must be 
construed, if possible, so as to give effect 
and some force to each of their provisions. 
By legal intendment, each and every clause 
has been inserted for some purpose which, 
when rightly understood, may have some 
practical result. There may in construction 
be transposition of sections, paragraphs, and 
sentences, and words may be restricted and 
enlarged. But it is an unauthorized con- 
struction to take a part ofa paragraph or sec- 
tion, and construe that without reference to 
another part of the same paragraph or sen- 
tence. Where it is apparent that a particular 
provision of the organic law shall go into im- 
mediate effect, without ancillary legislation, 
and this can be determined by giving full 
force and effect to all its clauses relating to 
the same subject, and the language is free 
from ambiguity, then it becomes the impera- 
tive duty of judicial tribunals to declare it 
self-effective. And where it is ambiguous, 
and the purpose of the provision would be 
frustrated unless immediate effect be ac- 


' corded its provisions, it will be held self-ex- 


ecuting.’’ It was accordingly held in the 
case mentioned, three of the members of the 
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court dissenting, that the following provision 
from the constitution of the State of Kansas 
was not self-executing: ‘‘Dues from corpo- 
rations shall be secured by individual liabil- 
ity of the stockholders to an additional 


amount equal to the stock owned by each’ 


stockholder; and such other means as shall 
be provided by law; but such individual lia- 
bilities shall not apply to railroad corpora- 
tions, nor corporations for religious or char- 
itable purposes.’’ The court took the view 
that the clause ‘‘and such other means as shall 
be provided by law’’ necessarily showed that 
ordinary legislation was contemplated in or- 
der to effectuate the complete constitutional 
intent. The same conclusion was reached by 
the New York Court of Appeals in Marshall 
v. Sherman, 148 N. Y. 9, in passing upon this 
same clause of the Kansas constitution. In 
the federal court case cited it was held that a 
provision of the constitution of Mississippi, 
that ‘‘knowledge by any employee injured of 
the defective or unsafe character or condi- 
tion of any machinery, ways or appliances 
shall be no defense to an action for injury 
caused thereby,’’ is self-executing. 

In Groves v. Slaughter, 15 Pet. 449, the 

‘estion was whether the language of the 

vastitution of Mississippi providing that the 
‘‘introduction of slaves into that State, as 
merchandise, or for sale, should be pro- 
hibited, from and after the first day of May, 
1833,’’ was self-executing, or was directed 
to the legislature, and required legislative 
action before it should become operative 
upon contracts and persons. The question 
arose in the Supreme Court of the United 
States with reference to its effect upon con- 
tracts made in the State, and it was there de- 
termined by a divided court that the clause 
was not self-executing. Subsequently, the 
Court of Errors of Mississippi, in Green v. 
Robinson, 5 How. ( Miss.) 80, in Glidewell v. 
Hite, Jd. 110 and Brien v. Williamson, 7 
How. (Miss.) 14, refused to follow the decis- 
ion of the Supreme Court of the United 
States, and held that the clause was self-ex- 
ecuting. Thereafter another case involving 
the effect of the clause upon contracts made 
before the decision of the Supreme Court in 
Mississippi was considered in Rowan v. Run- 
nels, 5 How. 134, and the Supreme Court of 
the United States refused to change its rul- 
ings with respect to these contracts entered 








into before the decisions of the Supreme 
Court of Mississippi. 

The United States Court of Appeals in 
the decision of the Illinois Central R. R. 
Co. v. Ihlenberg, now says that an examina- 
tion of the case of Groves v. Slaughter and 
the reasoning of the court leaves no doubt 
that the question for consideration is one of 
the intention of the persons framing and 
adopting the constitution ; that there is noth- 
ing in Groves v. Slaughter to justify the claim 
that a constitution may not contain self-ex- 
ecuting provisions. It may be conceded that 
it is usually a declaration of fundamental 
law, and that many of its provisions are only 
commands to the legislature to enact laws to 
carry out the purposes of the framers of the 
constitution, and that many are mere restrie- 
tions upon the power of the legislature to 
pass laws; but that it is entirely within the 
power of those who confirm and adopt the 
constitution to make any of its provisions 
self-executing is too clear for argument. 
Hence it is a question always of intention to 
be determined by the language used and the 
surrounding circumstances. 








NOTES OF RECENT DECISIONS. 


Bequest — Cuarity — Trust — Cy Pres 
Docrrine.—According to a recent decision 
of Vice-chancellor Stevens, of the Court of 
Chancery of New Jersey, inthe case of Green 
v. Blackwell, 35 Atl. Rep. 375, when a tes- 
tator has bequeathed to an incorporated 
school and its successors a fund in trust, the 
income thereof to be used for the education 
of poor children in its district, the abandon- 
ment of the school and diversion of the fund 
will not terminate the trust, so as to entitle 
the next of kin to the fund; but that still re- 
mains subject to a trust for the education of 
the class of persons designated in the trust 
instrument, to be administered by equity 
through the appointment of a trustee. By 
the doctrine of cy pres, as originally estab- 
lished in England, the king’s prerogative im- 
posed upon him the duty, as parens patric, 
to see that the charitable inclinations of his 
subjects were carried into effect, in any 
event; and hence the chancellor early as- 
sumed the right of applying a charitable be- 
quest which had failed for want of an object, 
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a legal mode of execution, or because it was 
contrary tolaw, to some valid charitable pur- 


pose, arbitrarily selected by him. But this 
practice has been restrained in modern times, 
and it is now the settled rule in England that 
acharitable gift will be applied cy pres only 
when, from its tenor, a general intent ap- 
pears that it shall go to charity in any event, 
irrespective of the failure of the particular 
purpose. Atty. Gen. v. Minshull, 4 Ves. 11, 
1798. This rule, however, never obtained 
in the United States in even its modified 
form, since the royal prerogatives were never 
assumed by the courts of equity, or granted 
to them; and accordingly the doctrine of cy 
pres, properly speaking, never obtained here. 
Fontain v. Ravenel, 17 How. 369, 1855; 
Grimes v. Harmon, 35 Ind. 198, 1871; 
American Academy v. Harvard College, 12 
Gray (Mass.), 582, 1859; Bascom v. Albert- 
son, 34 N. Y. 584, 1866; Tilden v. Green, 
130 N. Y. 29, 1891. But in order that the 
charitable intent of the testator should not be 
wholly defeated where itis possible to up- 
hold it legally, the courts of the United States 
have adopted a modified form of the English 
tule. This is enunciated in Phila. v. Girard, 
45 Pa. 9, 1863, as follows: ‘‘A well-defined 
charity, or one where the means of definition 
are given, may be enforced in favor of the 
general intent, even where the mode or means 
provided for by the donor fail by reason of 
their inadequacy or unlawfulness. * * * The 
meaning of the doctrine of cy pres, as re- 
ceived by us, is, that when a definite func- 
tion or duty is to be performed, and it can- 
not be done in exact conformity with the 
scheme of the person or persons who have 
provided for it, it must be performed with 
as close approximation to that scheme as rea- 
sonably practicable, and so, of course, it 
must be enforced. It is the doctrine of ap- 
proximation, and is not at all confined to the 
administration of charities, but is equally ap- 
plicable to all devises and contracts wherein 
the future is provided for, and it is an essen- 
tial element of equity jurisprudence.’’ The 
American Law Register and Review interest- 
ingly discusses the cases on this subject as 
follows: ‘‘In some States this limited cy pres 
doctrine has been adopted as a part of their 
general jurisprudence: Gilman v. Hamilton, 
16 Ill. 225, 1854; Howard v. American 
Peace Soc., 49 Me. 288, 1860; Bliss v. Amer- 





ican Bible Soc., 2 Allen (Mass.), 334, 1861; 
Academy of the Visitation v. Clemens, 50 
Mo. 167, 1872; Burr v. Smith, 7 Vt. 241, 
1835 ; in others, it has been adopted by stat- 
ute: Acts Pa. 1855, April 26, P. L. 328,-§ 
10; 1876, May 26, P. L. 211; 1889, May 9, 
P. L. 173; Derby v. Derby, 4 R.I. 414, 
1856; and in others, it has been wholly, re- 
jected: Grimes v. Harmon, 35 Ind. 198, 
1871; Holland v. Aleock, 108 N. Y. 3812, 
1888; Tilden v. Green, 130 N. Y. 29, 1891; 
Holland v. Peck, 2 Ired. Eq. (N. C.) 255, 
1842; Dickson v. Montgomery, 1 Swan 
(Tenn.), 348, 1851. 

According to this doctrine, a charitable be- 
quest which is void ab initio, by reason of 
its being illegal, or which never attaches be- 
cause of the extinction of its object during 
the testator’s life-time; or fails after his death 
by reason of the total extinction of those ob- 
jects, will not be administered cy pres; but 
if the mode of execution of the trust only is 
illegal, or if that only fails, it will be so ad- 
ministered, and a new mode of application 
appointed. Gilnan v. Hamilton, 16 Ill. 
225, 1854; Jackson v. Phillips, 14 Allen 
(Mass.), 539, 1867; Venable v. Coffman, 2 _ 
W. Va. 310, 1867. Thus, a bequest to & 
school society was ordered, after the abolition . 
of such societies, to be applied to the pur- 
chase of books for poor scholars, and defray- 
ing their other expenses. Birchard v. Scott, 
39 Conn. 63, 1872. A fund bequeathed to one 
college to support students was ordered, in 
the suspension of that college, to be adminis- 
tered cy pres through another (Barnard v. 
Adams, 58 Fed. Rep. 313, 1893); and a fund 
left to trustees, to establish a female acad- 
emy in a town, was applied to the support of 
a public school, the former project proving 
to be impracticable. Adams Female Acad- 
emy v. Adams, 65 N. H.,225, 1889. 

So, in Winslow v. Cummings, 3 Cush. 
(Mass.) 358, 1849, where a bequest was 
made to the ‘Marine Bible Society,’ and 
there was no society of that name in exist- 
ence, but it was shown that at or shortly be- 
fore the time of the execution of the will 
there was an association known as ‘The Bos- 
ton Young Men’s Marine Bible Society,’ the 
object of which was ‘to circulate bibles 
among destitute seamen,’ and that this so- 
ciety had been dissolved, or become extinct, 

at the time of the testator’s death, the court 
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appointed a trustee to receive and dispose of 
the bequest, by appropriating the avails 
thereof to the purchase of bibles, to be dis- 
tribute:i among destitute seamen. In Jack- 
son v. Phillips, 14 Allen (Mass.), 539, 1867, 
a bequest ‘for the preparation and circulation 
of books, newspapers, the delivery of 
speeches, lectures, and such other means as 
in their judgment will create a public senti- 
ment that will put an end to negro slavery in 
this country,’ and another ‘for the benefit 
of fugitive slaves who may escape from the 
slave-holding States,’ were directed, on the 
cy pres principle, to be applied as follows: 
Tae first to be paid by the trustees, from 
time to time, to an association already es- 
tablished, to promote the education, support 
and interests of the freedmen, lately slaves, 
in those States in which slavery had been so 
abolished, to be expended for that object; 
and the second (being of small amount), to 
the use of necessitous persons of negro de- 
scent in Boston and vicinity, preference be- 
ing given to such as had escaped from slav- 
ery. And in Atty.-Gen. v. Briggs, 164 Mass. 
561, 1895, it was held that where it has been 
found impracticable to administer the gift in 
a will of the income of a fund for the support 
of aschool ina certain school district in a 
town precisely according to the terms of 
the will, even if the benefits from the fund 
shall be shared by all the inhabitants of the 
town, it will not be extending the effect of 
the gift beyond the proper scope of the doc- 
trine of cy pres in its application to such a 
case ; and, if it is plainly within the testator’s 
general intent that the town as a whole shall 
share his bounty, if it cannot otherwise be 
made available by those residing in the dis- 
trict specified, this court will frame a scheme 
for applying the income of the fund to edu- 
cational purposes for the benefit of persons 
living within the territory which was formerly 
such district, and in that vicinity, and of 
such other persons in the town as in the ex- 
ercise of their legal rights may incidentally 
derive advantage from it.’’ 





EXECUTION—SUPPLEMENTARY PROCEEDINGS 
—WaceEs or City Emptoyee.—In Sandwich 
Manuf. Co. v. Krake, 68 N. W. Rep. 606, 
decided by the Supreme Court of Minnesota, 
it was held that the creditors of a fireman 
cannot, by proceedings supplementary to ex- 





ecution, reach the wages due him from a mu- 7 


nicipal corporation for services as such fire- 
man; that it is against public policy to 


permit such legal proceedings to intervene ~ 


so as to prevent the payment to the fireman 
himself of the wages due him for services so 
rendered. The court said in part: 


As to whether the defendant, as a fireman or assist- 
ant engineer in the fire department of said city, as he 
appears to be, is technically an “officer,” within the 
strict meaning of that term, we need not consider. If 
he was an officer, the rule laid down in Roeller y, 
Ames, 33 Minn. 1382, 22 N. W. Rep. 177, would be di- 
rectly in point, to the effect that the salary of a mu- 
nicipal officer due him from the corporation cannot be 
reached by proceedings supplementary to execution 
by the creditors of the officers. This was placed upon 
the ground that public policy forbids that any legal 
proceedings upon the part of creditors should be al- 
lowed to intervene so as to directly or indirectly in- 
terfere with the payment of the salary of a public 
officer directly to himself. In that case it is further 
stated: ‘‘The reason assigned for this is, in substance, 
that municipal corporations are auxiliary to the State 
government; that their officers are public servants, 
employed to perform public duties; that the publie 
have a right to fill these offices by the selection of the 
most suitable men; that these officers are usually de- 
pendent on their salaries for the support of them- 
selves and families; that the efficiency of their sery- 
ices, or even their remaining in the public service, 
may depend upon the prompt payment of their sak 


aries, and the certainty that they will receive them 2 
Hence, if creditors can step in by any © 


when due. 
legal proceedings, and prevent the payment of sala- 
ries directly to the officersin person, and divert the 
money to the satisfaction of their claims, the public 
service would suffer by impairing its efficiency, and 
perhaps depriving the public of the service of men 
whom it would be desired to retain. This is not an 
exemption in favor of the officer, but a rule for the 
protection of the public. It will be observed that the 
doctrine rests upon an entirely different reason from 
that assigned for exempting municipal corporations 
from garnishment, and is entirely independent of the 
question whether the corporation or its officers are 
made parties to the proceedings. 

Upon principle, there is no reason why the salary 
or wages due from a municipal corporation to its fire- 
men should be subject to be reached by supplemen- 
tary proceedings, and jthe salaryof an officer be ex- 
empt. Testing the right of a fireman to have his 
wages or salary exempt in such cases, we find that 
the duty to be performed is one in which the object 
sought is the protection of property and human life. 
It is a matter of public notoriety and common knowl- 
edge that in recent years, in our large) cities, great 
numbers of buildings are erected, several stories in 
height, and the lives of their occupants greatly en- 
dangered by the difficulty in attempting to escape in 
cases of fire. The fire departments of our cities have 
therefore become an important branch of the govert- 
mental municipal departments, and the services 80 
performed are public service for the general welfare 
of the people. Hence the individual who prepares 
and fits himself as an efficient fireman, and enters 
upon the discharge of his duties, and who watches 
and holds himself in readiness for the coming enemy 
—fire—and labors to stop its ravages, is engaged in® 
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public employment,as much so as though he was a 
sworn public officer, wearing the badge of official au- 
thority. This position is also one of great ‘hardship 
and personal danger, and so important is it regarded 
in the city where the defendant resides and is acting 
as fireman that he is required to take an oath to sup- 
port the constitution, and well and faithfully perform 
the duties of fireman, before entering upon the dis- 
charge of his duties. The great calamity which be- 
fell the city of Chicago a few years ago by reason of a 
terrible conflagration, which destroyed a large part 
of the city, is a notable instance of the necessity of an 
efficient fire department. The destruction of prop- 
erty and great loss of human life by the recent ray- 
ages of firein our own State constitute a suflicient 
warning that all our fire departments should ke made 
as efficient as can reasonably be possible. Why, then, 
should not the services of a fireman be deemed as im- 
portant and as much of a public employment as that 
of a police or other municipal officer? Usually, the 
fireman and his family are dependent upon his wages 
for support. Promptness and certainty in the pay- 
ment of these wages may therefore be an important 
element in securing efficient service of the fireman, 
and their wages should not be diverted from the pay- 
ment to them personally, but should be exempt from 
such supplementary proceedings as were instituted in 
this case. Various acts of the legislature, such as the 
exemption from taxation of fire engines and imple- 
ments used for the extinguishment of fires, and 
buildings used exclusively for the safe-keeping there- 
of, are in line with this policy. It is said that cities 
should only employ men who are honest enough to 
pay their debts, but misfortune may overtake the best 
of men, as it did the defendant in the case at bar; and 
while the valuable library of the lawyer, as well asa 
large amount of property of other various classes of 
people, is exempt from execution, we think it a judi- 
cious policy that the fireman, who is protecting the 
property of the general public as well as endangered 
human life, should not have his wages diverted from 
the support of himself and family by supplementary 
proceedings or levy under execution. 





Contract in Restramst or Trape—Va- 
Lipity.—In Hursen v. Gavin, 44 N. E. Rep. 
735, it was decided by the Supreme Court of 
Illinois that a contract not to engage in the 
livery and undertaking business in the city of 
Chicago for the period of five years is not in- 
valid as being in restraint of trade. The 
court says: 

When appellant sold to appellee his undivided one- 
half interest in the livery and undertaking business 
at 976 and 978 West Lake street and 1391 West Madi- 
son street, in the city of Chicago, for $5,500, he ex- 
ecuted a bill of sale, in which was inserted the follow- 
ing provision: “Itis expressly agreed that Patrick 
Hursen shall not engage in the livery and undertak- 
ing business in the city of Chicago for a period of five 
years from this date.’”’ April 20, 1892. It is conceded 
that the contract was entered into, and the only ques- 
tion is whether it was valid, and whether it has been 
Violated by the appellant. It is charged that the 
agreement of appellant not to engage in the livery and 
Undertaking business in the city of Chicago for a 
period of five years is invalid, as being in restraint of 
trade. Undoubtedly contracts in total restraint of 
trade are void, and upon two grounds: First, be- 














cause of the injury to the public by being deprived of 
the industry of the party who is restrained; and, sec- 
ond, because of the injury to the party himself, by be- 
ing deprived of the opportunity to pursue his occu- 
pation and thereby support his family. A contract in 
restraint of trade is thus total and general, when by 
ita party binds himself not to carry on his trade or 
business at all, or not to pursue it within the limits of 
a particular country or State. Such a general con- 
tract in restraint of trade necessarily works an injury 
to the public at large, and to the party himself in the 
respects indicated, and is therefore against public 
policy. But acontract whichis only in partial re: 
straint of trade is valid, provided it is reasonable and 
has a consideration to support it. 5 Lawson, Rights, 
Rem. & Prac. § 2403, 3 Am. & Eng. Enc. Law, p. 882, 
and cases in notes; Navigation Co. v. Winsor, 20 Wall. 
64. The restraint is reasonable when it is such only 
as to afford a fair protection tothe interests of the 
party in whose favor it is imposed. Ifthe restraint 
goes beyond such fair protection, it is oppressive to 
the other party, and injurious to the interests of the 
public, and consequently void upon the grounds of 
public policy. A contract in restraint of trade, to be 
valid, must show that the restraint imposed is partial, 
reasonable, and founded upon a consideration capa- 
ble of enforcing the agreement. ‘Courts will not in- 
quire whether the consideration was adequate, or 
equal in value to that which the party loses by the re- 
straint. The contract must be construed by the court, 
and its reasonable character, and the consideration 
for it, determined.” Linn v. Sigsbee, 67 Ill. 75. Where 
the restriction embraces too large a territory, it will 
be unreasonable and void, as being wider tLani is nec- 
essary for the protection of the party in whose favor 
it is imposed; but, where the restriction limits the 
exercise of the occupation within reasonable bounds, 
it is valid, as being no larger than is necessary to pro- 
tect the covenantee. 5 Lawson, Rights, Rem. & Prac. 
§§ 2403-2405; Linn v. Sigsbee, supra. In Linn v. Sigs- 
bee, supra, a practicing physician sold his house and 
lot for $2,000, and included in the sale his practice, 
and obligated himself to the purchaser, who was also 
a practicing physician, not to establish or attempt to 
establish a medical practice within a certain town- 
ship, nor within six miles of his residence; and we 
held that the limitation was reasonable, that there 
were good reasons which induced the contract, and 
that there was a legal consideration. In Peltz v. 
Eichele, 62 Mo. 171, a contract not to engage in the 
manufacture of matches in the city of St. Louis, ‘‘or 
at any other place,’ was held to be divisible, and 
valid as tothat portion which restrained the man- 
ufacture of the matches within the city of St. Louis. 
To the same effect, substantially, isGill v. Ferris, 82 
Mo. 156. In Washburn v. Dosch, 68 Wis. 436, 32 N. 
W. Rep. 551, it was held that an agreement not to en- 
gage in the dry-goods and grocery trade ina certain 
town fora period of five years, leaving the party at 
liberty to engage in any other business in that town, 
was valid, as only a partial or limited restraint upon 
trade. Where one engaged in business sells his stock 
or his business and good will, with a limitation upon 
the restraint as to time, but none as to territory, the 
restriction is void, and a contract preventing one from 
carrying on his calling anywhere is unreasonable. 
Wiley v. Baumgardner, 97 Ind. 66; Johnson v, Gwinn, 
100 Ind. 466. In Mallen v. May, 11 Mees. & W. 653, 
an agreement not to carry on the practice of surgeon 
dentistry in the city of London was valid, although it 
was claimed by counse] that the agreement was an 
undue, unreasonable, and unlawful restriction of 
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trade, because London contained a population of 
1,500,000 inhabitants. See, also, Green v. Price, 13 
Mees. & W.695; Price v. Green, 16 Mees. & W. 346. 
In Dean v. Emerson, 102 Mass. 480, A and B entered 
into anindeuture in which B covenanted not to be 
interested in a certain business within a certain 
county, and also covenanted not to be interested in 
the same business for five years within the United 
States. It was held that B was liable for a breach of 
the first covenant, although the second might be void 
as being in restraint of trade. 

Applying these authorities, and the principles 
therein announced, to the case at bar, we are of the 
opinion that the contract between appellant and ap- 
pellee was valid. It was only in partial restraint of 
trade. It was limited in time tothe period of five 
years, and in space to the city of Chicago. One 
element of the value of the business transferred 
by appellant to appellee was the probability that 
the customers of the former would continue to 
trade with the latter, and this probability was in- 
creased, and the value of the purchase enhanced, by 
the agreement of appellant not to engage in the same 
business in Chicago for five years. Such an agree- 
ment was in part an inducement to appellee to make 
the purchase, and was based upon a sufficient consid- 
eration. Appellant was at liberty to engagein any 
other business, or in the same business in any other 
place than Chicago. There was therefore only a lim- 
ited restraint upon him, as atradesman, and not upon 
trade generally. Where one person is restrained 
from doing a particular business in a particular place, 
competition is left open to all others, and there is no 
injury to the public. The person restrained in such 
case merely yields to another the use of what he has 
disposed of to that other for value. The limitation 
here did not go beyond what was necessary for the 
protection of appellee in the prosecution of the busi- 
ness purchased by him, and was therefore reasonable. 








CAN JUDGMENTS BE SOLD UNDER AT- 
TACHMENT OR EXECUTION? 


The system of attachment laws prevailing 
in the United States is founded upon and 
sprang up from what is known as the custom 
of London pertaining to the attachment of 
debts, and under that custom a judgment 
could not be taken under this writ. This 
process is therefore essentially a statutory 
creature and is a remedy in derogation of 
common law, and violates every sound prin- 
ciple of proprietary right under that law. I 
take it to be axiomatic that if property is not 
subject to attachment, execution thereon will 
not lie; and whatever may be sold under ex- 
ecution may also be levied upon by 
attachment and sold.' There is an irre- 
concilable conflict of judicial authority 
upon the very important question as 
to whether or not a judgment can be levied 


1 Parks v. Cushman, 9 Vt. 320; Meyers v. Mott, 29 
Cal. 359; Spencer v. Blaisdell, 4 N. H. 198. 





upon by attachment or execution and sold 
under such writs, or is garnishment the only 
remedy? This apparent contrariety of judi- 
cial opinion is due largely to the variation ex- 


isting in the terms of the statutes of the dif. — 


ferent States authorizing attachment and 
execution sales of property; and also as to 
what is considered as property within the 
contemplation of such statutes. Under the 
common law, choses/in action were not subject 
to execution, and, therefore, could not be 
taken by attachment. Hence there must be 
express statutory authority before choses in 
action can be sold under attachment or exe- 
cution.? To discriminate between a statute 
broad enough to permit a chose in action to 
be seized and sold under process of this kind, 
and one not broad enough, is often a ques- 
tion involving nice distinctions. Does a stat- 
ute providing that all goods, chattels, money 
and other property, both real and personal, 
or any interest therein belonging to the judg- 
ment debtor may be levied upon and sold, 
include choses inaction? And if it includes 
choses in action, does it include judgments? 
A judgment not being a debt but only the 
evidence of a debt, can it be seized under 
such a statute? It has been held that it 
cannot.’ The words ‘‘personal property’’ ina 
statute have been held to include choses in 
action and evidences of indebtedness, and 
therefore judgments, and that execution will 
lie upon choses in action. And choses in 
action have been held to be within the terms 
of a statute providing that the ‘‘property, 
credits and effects’’ of the debtor may be at- 
tached. But books of account, though toa 
certain extent evidences of debt, are not with- 
in the statute authorizing the attachment and 
collection by the sheriff of ‘‘notes, accounts, 
and other evidences of debt,’’ these includ- 
ing only such evidences as are complete and 
perfect in themselves, and account books are 
not such ; and‘the seizure of such books does 
not authorize the sheriff to collect the accounts 
therein contained. Garnishment of the debt- 
ors, after seizure of the books, is the only and 
proper remedy in such cases. A levy upon 


2 Bogert v. Perry, 17 Johns. 351; Jackson v. Millard, 
4 Johns. 42; Ingalls v. Lord, 1 Cowen, 240. 

8 McBride v. Fallon, 65 Cal. 301; Dore v. Dougherty, 
72 Cal. 282; Latham v. Blake, 77 Cal. 646. 

4 Coddington y. Gilbert, 2 Abb. Pr. 242; Dunlop ¥. 
Ins. Co., 74 N. Y. 145. 

5 Storm v. Cotzhausen, 38 Wis. 139. 
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the books of this kind is a levy only upon the 
material composing the books, or the prop- 
erty represented by the books themselves, as 
books, and nothing more, and if the attach- 
ing creditor in such case does nothing more, 
the levy will not prevent the attachment 
debtor from still forcing collection from his 
debtors whose accounts are contained in the 
books, and not transferred by reason of the 
seizure under the attachment of the books.® 
The doctrine that a debt due under a judg- 
ment is subject to attachment or execution 
levy has been sustained upon the principle 
that the judgment is property, and that what- 
ever &2 man Owns as a means for paying his 
debts may be seized by his creditors.’ 

Where the statute rodifying the common 
law authorizes the levy of writs of attach- 
ment or execution, in express terms, upon 
evidences of indebtedness, there is no doubt 
but that judgments can be seized and sold 
under these writs as other personal property 
of the judgment debtor, but when the statute 
fails to include in its terms evidences of 
debts, according to the great weight of au- 
thority and best reasoned cases, these rem- 
edies will not lie, and garnishment must be 
invoked.’ However, there is authority to the 
effect that where evidences of indebtedness 
are not expressly mentioned in the statute, 
but where it is provided that any interest in 
real or personal property, naming bank bills 
and things in action, shall be liable to be 
taken on execution and sold, a judgment will 
fall within the statutory provision and is sub- 
ject to this process.’ And yet, notwithstand- 
ing the authorities holding that judgments 
may be seized under attachment or execu- 
tion, under a statute naming bank bills and 
other things in action, it has been held that 
this cannot be done under a statute precisely 
similar in its terms to the one under which 
McLaughlin v. Alexander was decided."” But 
the same court in passing upon the same stat- 
ute and upon the same subject has taken a 
directly opposite view." And again modify- 


6 Brower v. Smith, 17 Wis. 422; Goodbar v. Lindley, 
51 Ark. 384; Swart v. Thomas, 26 Minn. 141; Lesher v. 
Getman, 30 Minn. 321; Boone v. McIntosh, 62 Miss. 
144; Rosenthal v. Circuit Judge, 98 Mich. 214. 

T Belcher v. Grubb, 4 Harring. 461; Webster v. Me- 
Daniel, 2 Del. Ch. 302. 

8 Henry v. Traynor, 42 Minn. 234. 

* McLaughlin vy. Alexander, 2 S. Dak. 226,49 N. 
W. Rep. 99. 

” Osborn vy. Cloud, 23 Jowa, 104, 92 Am. Dee. 418. 

1 Potter vy. Phillips, 44 Iowa, 353. 





ing this latter decision by holding that while 
a judgment may be levied upon and sold as 
any other personal property under the provis- 
ions of the statute, it can be attached only by 
garnishment.” And so, under the statute of 
Louisiana providing that ‘‘the sheriff may 
seize the rights and credits which belong to 
the debtor and all sums of money due him in 
whatever right, unless it be for alimony and 
salaries of office,’’ the supreme court of that 
State has held that under a writ of jieri facias 
a judgment could be seized, advertised and 
sold ; and that the remedy is merely cumula- 
tive ; that the judgment creditor is not com- 
pelled to resort to the delay of the garnish- 
ment process in order to ascertain the exist- 
ence of a credit owned by the debtor, when 
the evidence of such incorporeal right is found 
upon the public records in the form of a judg- 
ment. Since judgments were not subject 
to levy and sale under execution at common 
law, there is no common law method for mak- 
ing such a levy, and as such property is in- 
capable of manual delivery, it is evident that 
only such acts and proceedings upon such 
‘levy can be had as are authorized and con- 
stitute by statute a constructive levy. That 
an incorporeal right may be seized, for in- 
stance, by notifying the person or corpora- 
tion in possession of the subject of the right 
will be undisputed; hence the impossibility 
of the seizure of the incorporeal evidence of 
the right, will not prevent the creditor from 
seizing the right itself, by notifying the 
keeper of the subject-matter of the right. 
To make the authorities even more conflicting 
and irreconcilable, we find that it has also 
been held, and with much force of reason, 
that a judgment is not subject to garnish- 
ment, upon the principle that if garnishment 
would be resorted to against the judgment 
debtor two judgments might stand against 
the same person, at the same time and for the 
same debt, and in favor of different individ- 
uals, and that executions might issue on each 
judgment at the same time, and thus the gar- 
nishee be subjected to the expense and 
trouble of a suit to protect himself from pay- 


12 Ochiltree y. Ry. Co., 49 Iowa, 150. 

18 Safford v. Maxwell, 23 La. Ann. 345; Righter v. 
Slidell, 9 Jd. 605; Hanna v. Bry, 5 7d. 651. 

14 McLaughlin v. Alexander, 28. Dak. 226; Jn re 
Flandrow, 92 N. Y. 256, 28 Hun, 279; Righter v. 
Slidell, supra; Drake on Attachments, Sec. 359. 
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ing the same debt twice.” Expediency and 
the force of reason seems to be with the au- 
thorities that hold that when the statute au- 
thorizes the levy of execution or attachment 
upon choses in action, and surely where evi- 
dences of indebtedness are included, that a 
judgment can be seized and sold under either 
of these writs like other personal property, 
but that under any other statute less liberal 
garnishment must be resorted to as the only 
remedy. Joun C. KLEBER. 

Olympia, Washington. 

15 Norton v. Winter, 1 Ore. 47; Desplain v. Crow, 
Id. 404. 








MECHANICS’ LIENS—MORTGAGES—PRIORITY. 
IN RE MILLER’S ESTATE. 


Supreme Court of Pennsylvania, Oct. 5, 1896. 

1. Where a mortgagee, at the time of taking his 
mortgage, has notice of the commencement of a 
building on the land, from its visible erection, the 
mortgage will be held inferior to mechanics’ liens 
subsequently filed. 

2. Where a mortgage shows on its face that a build- 
ing was erected upon land before the mortgage was 
given, and mechanics’ liens are subsequently filed 
against the building, the mechanics’ liens are prior to 
the mortgage; and therefore, on a sale of the land by 
the assignee of the mortgagor for the benefit of cred- 
itors, under order of the court, the mortgage is di- 
vested. 


GREEN, J.: Ifthe mechanic’s lien claims in 
this case had been entered of record before the 
mortgage was entered, as a matter of course the 
mortgage would not have been the first lien, and 
it would have been divested by the sale. It 
seems to be conceded in the several cases that 
have been before us that, if the liens had dis- 
closed on their face the date of the commence- 
ment of the building in question, they would, in 
legal contemplation, have been prior liens, al- 
though not filed until after the mortgage was re- 
corded, and the mortgage would have been dis- 
charged. If the mortgagee had received distinct 
notice of the commencement of the building be- 
fore he took or entered his mortgage, it is diffi- 
cult to understand why he would not be bound 
by such notice, just as much as he would have 
been bound by notice of a prior unrecorded 
mortgage by such a notice. As to the latter 
class of liens the law is so thoroughly well set- 
tled by an unbroken line of decisigns that it is 
not necessary to cite them. A mere reference to 
a few of them is sufficient. Britton’s Appeal, 45 
Pa. St. 172; Lahr’s Appeal, 90 Pa. St. 507; Phil- 
lipsburg Sav. Bank’s Appeal, 10 Wkly. Notes 
Cas. 265. 

Now, in the present case it happens that the 








mortgage which was taken by Peter A. Miller, 
and which is claimed to be the first lien, contains 
a distinct recital of the buildings on the land 
bound by the mortgage, including the factory 
building in question. The words of the mort- 
gage are: ‘The improvements on said land are 
as follows, to-wit, two dwelling houses and one 


barn and one factory building, including all the © 


machinery therein, engine, and boiler attached 
thereto.’’ As there is no pretense that there was 
more than one factory building on the premises, 
the mortgagee had distinct notice of its existence 
prior to the date of his mortgage. If there were 
any question upon this subject, it would have to 
be left to the jury to determine. So far, then, as 
the mortgagee is concerned, he had distinct no- 
tice by his mortgage that the building had been, 
at least, commenced, before he took his mort- 
gage. Healso had notice because of the visible 
erection of the building which was proceeding on 
the ground. In Reading v. Hopson, 90 Pa. St. 
494, we said (Sharswood, C. J.): ‘‘It did not ap- 
pear on the face of the claim when the building 
was commenced. The question, then, is whether 
the purchaser at the sheriff’s sale can give parol 
evidence of this fact, so as to show that the lien 
of the mortgage was divested. As between the 
claimant and the mortgagee, this, undoubtedly, 
might have been done, for the reason that, if the 
fact were so, the mortgagee was bound to take 
notice of it. He is affected by the actual state of 
things on the ground. If, when he takes his 
mortgage, a building has: been commenced, he 
knows, or ought to know, that the liens of me- 
chanics and material-men for work done or ma- 
terials furnished subsequently will relate back to 
the commencement of the building. But an en- 
tirely different case is presented when the ques- 
tion arises between the mortgagee and the pur- 
chaser at sheriff’s sale. As the bidder at sheriff's 
sale is not bound to look beyond the record in 
determining what he shall bid, and it cannot be 
shown as against him that a prior lien has been 
paid or is not subsisting, so neither can he take 
advantage of any fact dehors the record to dis- 
charge the land from the lien of the mortgage. 

It is very important that all parties at a 
sheriff’s sale should have a plain, simple rule to 
goby. * * * At the sheriff’s sale the same 


rule must apply equally to all the bidders, the ~ 


mortgagee, as well as others, without regard to 


what their private information may be of facts — 
dehors the record. This puts them all upon an ~ 


equal footing, as the bidder is not bound to look 


beyond the record, neither has he any right to © 
affect his relation to others by any such evi- ~ 
dence.” Upon the foregoing reqsoning, we held = 
that the purchaser at the sheriff's sale was not © 
bound by the constructive knowledge of the | 
mortgagee; and he could not show by parol” 
testimony the fact of the commencement of the 
building before the mortgage was taken, in order ~ 
to charge the lien of the mortgage by provinga ~ 
prior lien. Following this ruling, we held the 7 
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same doctrine in Wilson’s Appeal, 172 Pa. St. 
354, 33 Atl. Rep. 574. But the whole force of the 
ruling is based upon the proposition that the 
prior commencement of the building did not ap- 
pear upon the record at the time of the sheriff’s 
sale, and therefore the bidder was not bound to 
regard the fact, and his title must be adjudged 
by the state of the record as he found it. In the 
present case, however, this reasoning is in- 
applicable. The face of the record did show af- 
firmatively and positively that the building, or a 
building of the character described in the claims, 
was erected on the ground before the mortgage 
was given; and itis the record of the mortgage 
itself which contains this information. An in- 
tending bidder, therefore, upon examining the 
record before his bid was made, would find pre- 
cisely the same facts which would or might dis- 
charge the lien of the mortgage by thesale. Hay- 
ing this knowledge apparent upon the record be- 
fore the sale, he would have a right to presume 
that the law would apply; and, if there were 
liens filed before the sale which antedated the 
mortgage, the lien of the mortgage would be dis- 
charged. 

Now, the property was not sold by the assignee 
until the 9th of May, 1894, but the mechanics’ 
liens were filed as early as November, 1893, and 
shortly thereafter; so that there was ample time 
for the bidder and all other persons to examine 
the records, and learn the previse facts, long be- 
fore the sale. The lien claims were all spread 
upon the record, and they disclosed the character 
of the building, and all the particulars of ma- 
terials, machinery, and labor furnished in and 
about the erection of the building. Some of the 
liens showed that materials and labor were 
furnished before the date of the mortgage. In 
these particulars the case differs from Reading v. 
Hopson and Wilson’s Appeal, and is brought 
within the operation of Hahn’s Appeal, 39 Pa. 
St. 409, when, the question being one of dis- 
tribution, just as here, it was held that the lien 
of the mortgage was discharged, though the 
claims of lien were not filed until after it was 
recorded. It also appears that no distribution 
was allowed upon the bond which was secured 
by the mortgage, which also was erroneous. We 
are of opinion that the decree of the learned 
court below should be reversed, and that the 
fund should be distributed in accordance with 
the first report of the auditor. The decree of the 
court below is reversed, at the cost of the appel- 
lees, and the record is remitted, with direction to 
distribute the fund in accordance with the first 
report of the auditor. 


Norre.—The general principles of law governing 
the subject of priority as between a mechanic’s lien 
and mortgage on the same property are so much the 
creation of statute, and are, as a rule, so well settled, 
that it will be of little interest to restate them here. 
It will be of value, however, to call attention to such 
of the later decisions on the subject as involve special 
application of the law to particular facts. Where a 
vendor accepts from the vendee, as security for part 





of the purchase money, a mortgage on the property 
subject toa prior mortgage by the vendee toa third 
party, he holds it also subject to a mechanic’s lien in 
favor of acontractor of the vendee, which attached 
prior to the lien of the first mortgage. Reilly v. Will- 
iams (Minn.), 50 N. W. Rep. 826, 47 Minn. 590. Where 
a vendor of land has subjected his lien for the unpaid 
purchase money to the lien of mechanics and ma- 
terial-men engaged in erecting a building for the 
vendee, a subsequent mortgagee of the premises, 
whose loans have been applied by the vendee in pay- 
ing off the unpaid purchase money, is not entitled to 
priority over the mechanic’s lien claimants. Finlay- 
son v. Crooks, 49 N. W. Rep. 398,47 Minn. 74. The 
lien takes priority of a mortgage made subsequently 
to the contract, though neither the labor is performed 
nor the materials furnished until after the making of 
the mortgage. Carew v. Stubbs (Mass.), 30 N. E. 
Rep. 219. Under Comp. Laws, Sec. 5478, declaring 
that the liens for labor done or material furnished in 
the construction of a building shall be preferred to 
all other liens or incumbrances which shall be at- 
tached to the building or land, made subsequent to 
the commencement of the building, the lien of a 
mortgage executed after the commencement of the 
building must yield to alien for material furnished 
and labor done in the construction of the building, 
under a contract made after the execution and regis- 
tration of the mortgage. Haxtun v. Steam-Heater 
Co. v. Gordon (N. D.), 50 N. W. Rep. 708. A person 
taking a mortgage on land is bound atthe time to 
know whether material has been furnished or labor 
performed in the erection, reparation, or removal of 
improvements on the premises within the previous 
four months. Henry & Coatsworth Co. v. Bond 
(Neb.), 55 N. W. Rep. 648. Where the erection of a 
building is one continuous undertaking, with nothing 
to suggest an abandonment of the work at anytime, a 
mortgage or other incumbrance or distinct lien, orig- 
inating subsequent to the commencement of the work 
upon the ground, or the furnishing of materials at the 
same place, whether by one general contractor or by 
independent contractors, must be postponed and 
subordinated to the lien claims of all who have con- 
tributed to the completion of the structure by their 
labor or materials. Gardner y. Leck (Minn.), 54 N. 
W. Rep. 746. The lien of a mortgage on land, taken 
while a building is in process of erection thereon, is 
subject to the claims of material-men and laborers for 
material already and thereafter furnished, and for 
labor already and thereafter performed in the erec- 
tion of such building, when the commencement of 
such furnishing of material or performance of labor 
was prior to the record ofthe mortgage. Henry & 
Coatsworth Co. v. Bond (Neb.), 55 N. W. Rep. 643. 
A mechanic’s lien exists from the time the work is 
begun, if the verified account is filed for record within 
four months after the demand becomes due, as pro- 
vided by Sayles’ Civil St. art. 3165, and is entitled to 
priority over a mortgage executed by the owner dur- 
ing the performance of the work, though the lien was 
not recorded when the mortgage was executed. 
Schultze v. Alamo Ice & Brewing Co. (Tex. Civ. 
App.), 21 S. W. Kep. 160. Under Mansf. Dig. Sec. 
4402, providing for a lien for work on any building or 
other improvement on land under contract with the 
owner of the building and the land on which it is sit- 
uated, and section 4408, providing that such liens 
shall be preferred toall other liens and incumbrances 
attached to such building and land subsequent to the 
commencement of the building, a lien for work done 
as a mechanic on a building was superior to the lien 
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ofa mortgage on the property, given and recorded 
before the work was begun, but after the building 
had been commenced. Apperson v. Farrell (Ark.), 
20 S. W. Rep. 514, 56 Ark. 640. One who labored con- 
tinuously in repairing a house, at the request of the 
owner, is entitled to alien, which takes preference 
over a mortgage made six months after such arrange- 
ment was made, though a part of the work was done 
after the mortgage was recorded. Batchelder v. 
Hutchinson (Mass.), 37 N. E. Rep. 452; Simpson v. 
Hutchinson (Mass.), 37 N. E. Rep. 452. A mortgage 
takes priority of a lien for work done, after the re- 
cording of the mortgage, by one who had previously 
worked on the building by the day, with no contin- 
uous contract, but who did no work thereon for over 
a month before the mortgage was recorded. Batch- 
elder v. Hutchinson (Mass.), 37 N. E. Rep. 452; Simp- 
son v. Hutchinson (Mass.), 37 N. E. Rep. 482. 
Where a purchaser gives back a mortgage for 
the price, the deed which he received, and the 
mortgage which he gives, constitute but one trans- 
action, and the lien of the mortgage is not af- 
fected by a mechanic’s lien which attached simul- 
taneously with the acquisition of title by the 
mortgagor; Rev. St. 1889, Sec. 6706, providing that 
mechanics’ liens attach only to the extent of the title 
and the interest of the owner of the property. Rus- 
sell v. Grant (Mo. Sup.), 26S. W. Rep, 958. Plaintiff 
furnished money to alot owner to erecta building 
thereon, and took a mortgage on the lot, which, unim- 
proved, was insufficient security for the loan; the 
money to be applied to the erection ofa building. 
Defendants furnished material for the building, and 
the records showed also plaintiff’s lien at the time 
they commenced to doso. Held, that the mortgage 
took precedence over defendant’s liens, both as to the 
lot and as tothe building. Kiere v. Hodge (Iowa), 
57 N. W. Rep. 717. A loan secured on land, made on 
the contract of the owner to erect certain im- 
provements, but without a contract that the money 
obtained should be used in payment of the same, 
is superior to a lien for the work and material 
furnished after the recording of the mortgage, though 
the mechanic was induced, by representations of the 
owner, to rely for payment out of the loan, the mort- 
gage not having led the mechanic to rely on his seeing 
to the application of the money. Patrick Land Co. v. 
Leavenworth, 60 N. W. Rep. 954, 42 Neb. 715. One 
taking a mortgage on land is bound to know whether 
material has been furnished or labor performed for 
improvements on the premises within the four prior 
months. Chapman v. Brewer, 62 N. W. Rep. 320, 43 
Neb. 890. Persons who furnish materials which be- 
come a part of a building are entitled toalien from 
the commencement of the building, which is superior 
to a mortgage executed thereafter, but before the 
materials are furnished. Keystone Iron-Works Co. 
v. Douglas Sugar Co. (Kan. Sup.),40 Pac. Rep. 273. 
The fact that a mortgage was given to secure a debt 
for materials furnished and the labor performed on 
the building does not give it priority over a me- 
ehanic’s lien duly filed and enforced. Carriger y. 
Mackey (Ind. App.), 44 N. E. Rep. 266. Though a 
mortgage loan on real estate was negotiated before 
the commencement of a building thereon, if the 
papers were not executed, delivered, or recorded, 
and if no money was paid thereon, until after the ex- 
cavation for the building was begun, the mechanics’ 
liens for labor and material, duly preserved, are 
paramount to the lien of the mortgage. Nixon v. 
Cydon Lodge No. 5, Knights of Pythias, of Salina, 43 
Pac. Rep. 236, 56 Kan. 298. The lien of a mortgage 





given by the vendee to the vendor of real estate at 
the time of the conveyance of the legal title is supe- 
rior to the lien of a material-man who furnished ma- 
terial for the construction thereon of buildings which 
were commenced before the conveyance of the title; 
the vendee having no authority from the legal owner 
to enter upon or to take possession of the premises, 
for any purpose, before the legal title was conveyed. 
Missouri Valley Lumber Co. v. Reid (Kan. App.), 45 
Pac. Rep. 722. Rev. St. Sec. 3314, provides that every 
person who, as principal contractor, furnishes any 
materials fora building, or any machinery so con- 
structed as to become a part of the freehold, shall 
have a lien thereon, and on the interest of the owner 
of such building and machinery in the land; and that 
such lien shall be prior to any other lien which origi- 
nates subsequent to the commencement of the con- 
struction of such building and machinery. Held, 
that the lien for the machinery fora mill is prior to 
the lien of a mortgage given after the erection of the 
building was commenced, the machinery being con- 
tracted for before the mortgage was made, but fur- 
nished afterwards. Vilas v. McDonough Manuf’g 
Co., 65 N. W. Rep. 488, 91 Wis. 607. 





CORRESPONDENCE. 
MUTUAL ASSENT IN CONTRACT. 
To the Editor of the Central Law Journal: 

A case novel, at least, in the principle of law in- 
volved recently came before me which I con- 
sider worthy of comment. The facts succinctly 
stated are as follows: Defendant was the ownerofa 
number of cars of hay stored in the warehouse of the 
St. Louis Hay Exchange. Plaintiff telephoned to 
defendant, asking for the price at which he would 
sell the car of hay, kuown as car No. 5029, located in 
alley No. 8 of warehouse “A” in the St. Louis Hay 
Exchange. After some bartering it was offered and ac- 
cepted at $8 per ton. Thereupon, plaintiff asked 
the defendant to order the hay exchange to turn 
over the car to him, which was done at once, over the 
same telephone, and plaintiff immediately loaded a 
part of the hay into its wagon and hauled it away. 
There is no doubt that defendant thought that he had 
sold a car of hay of an inferior grade known as car 
No. 5009, located in another part of the same ware- 
house. Some twenty minutes after the transaction 
above mentioned plaintiff again telephoned to defend- 
ant asking if he could sell the plaintiff five cars more 
of the same grade of hay, but was informed that there 
was no more of it left. It appears, however, that de- 
fendant still had in mind car No. 5009, since there were 
still fourteen cars of hay like that in car 5029 belong- 
ing to defendant and stored in the same warehouse. 
The effect, however, of the receipt of this second tele- 
phone message was to cause the defendant to look at 
his books, when he at once discovered his mistake, 
and, within a half hour from the time of receiving 
the first message, he telephoned both the plaintiff and 
the hay exchange, notifying them of his mistake and 
refusing to allow the delivery of the remainder of the 
car. Plaintiff, not being able to obtain the rest of the 
hay on demand, brought this suit in replevin and so 
obtained possession of it. Defendant asks to have it 
returned. The facts above detailed present an inter- 
esting question of Jaw, but not a difficult one to solve, 
although perhaps no similar case has ever arisen in 
this State. The principles involved are precisely the 
same as those involved in the decision of the case of 
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Rafiles v. Wichelhaus, decided in 1864 in the English 
Exchequer of Pleas and which is the leading case on 
the subject. In that case defendant agreed to buy, and 
plaintiff agreed to sell, a cargo of cotton “‘to arrive ex 
Peerless from Bombay.” There were two such ves- 
sels sailing from Bombay; one in October and one in 
December. The plaintiff meant the latter and the 
defendant meant the former. It was held that the 
defendant was not bound to accept the cotton. O. W. 
Holmes, Jr , in his valuable little book on the “*Cuom- 
mon Law” (p. 309), discusses the principles of the 
case just cited in a very clear manner; his language is 
quoted below: “It is commonly said that such a con- 
tract is void because of mutual mistake as to the sub- 
ject-matter and because the parties did not therefore 
consent to the same thing. But this way of putting it 
seems to me to be misleading. The law has nothing 
to do with the actual state of the parties minds. In 
contracts as elsewhere it must go by externals and 
judge parties by their conduct. If there had been 
but one “Peerless” and the defendant had said 
Peerless but meant ‘‘Peri”? he would have been 
bound. The true ground of the decision was not that 
each party meant a different thing from the other as 
is implied in explanations usually given of the case, 
but that each said a different thing. The plaintiff 
offered one thing and the defendant expressed his as- 
sent to another.” In this case defendant mani- 
fested his intention, as far as his words could do, to 
sell plaintiff the car of hay {in question. Whatever 
his real intention may have been, the plaintiff acted 
upon the intention so manifested—knowing nothing 
about his real intention, until the title to the hay had 
passed. The parties were dealing at arms’ length, and, 
in the absence of fraud, the law has only to affirm and 
carry out the contract of purchase and acceptance of 
the definite car of hay described in the contract which 
is undisputed as far as the words used are concerned. 
Plaintiff was therefore held entitled to possession of 
the hay and to one cent damages, leaving to defend- 
ant his right to recover the contract price of $8 per 
ton from the plaintiff when due. 


St. Louis, Mo. F. E. CLINE. 








BOOK REVIEWS. 


AMERICAN ELECTRICAL CASES, VOL. 5. 

We have, upon tbe appearance of each volume of 
this series of reports, called attention to its special 
usefulness to the profession. The present volume 
contains a collection of all the important cases decided 
in the State and federal courts of the United States 
between April, 1894, and September, 1895, on subjects 
relating to the telegraph, the telephone, electric light 
and power, electric railway, and all other practical 
uses of electricity. Appended to some of the reputed 
cases are annotations. Published by Matthew Ben- 
der, Albany, N. Y. 

THE Law OF ELEVATORS. 

Those interested in the subject will find in this 
small volume of one hundred and twenty-five pages, 
prepared by J. A. Webb, a useful discussion of the 
law, and an exhaustive citation of authorities pertain- 
ing to the subject of passenger and freight elevators. 
The common use of carriages of that character, espe- 
cially in the larger cities, will doubtless give special 
value to the book. Published by the F. H. Thomas 
Law Book Co., St. Louis, Mo. 

HOPKINS ON REAL PROPERTY. 





The value of the ‘‘Hornbook” series, of which this 





is one of the latest volumes, is to be found in the clear 
and satisfactory manner in which the elementary 
principles of the law are stated and discussed, to- 
gether with the fact, that, as a rule, the leading cases 
are cited and commented upon. These features are 
of special value to students of law, for whom this 
series is chiefly prepared. The present volume is no 
exception to the general rule of excellence which 
pervades the series. The law of real property is suc- 
cinetly and concisely stated, and the general rules 
governing the acquisition, ownership and transfer of 
real estate satisfactorily laid down. Many cases are 
cited. ,It is a book of six hundred,pages. Pub- 
lished by West Publishing Co., St. Paul. 

DIGEST AMERICAN STATE REPORTS. 

The publishers of this valuable series of reports, is~ 
sued in 1892 what is known as Mack’s Digest of. the 
American State Reports, embracingivolumes 1 to 24. 
The present volume, prepared by W. 8. Church, is a 
digest of the decisions of the courts of ‘last resort of 
the several States from the year 1892 to the year 1896, 
contained in the American State Reports, volumes 25 
to 48 inclusive, and of the notes jcontained therein, to 
which is prefixed an alphabetical, index to the notes. 
It is prepared in the same accurate and satisfactory 
style as characterizes the series of reports, and will be 
found of good value to those who have the American 
State Reports. Published by Bancroft-Whitney Co., 
San Francisco. 








BOOKS RECEIVED. 


A Treatise on the Law of Circumstantial Evidence, 
Illustrated by Numerous Cases. By Arthur P. 
Will, of the Chicago Bar. Philadelphia: T. & J. 
W. Johnson & Co., 1896. 
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1. ACCIDENT INSURANCE—Construction of Contract,— 
A policy of accident insurance providing that the in- 
surance does not cover death or injury resulting 
wholly or in part, directly or indirectly, from ex- 
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posure to unnecessary danger, must be construed as 
{ncluding all cases arising from exposure to unneces- 
sary danger where such exposure is attributable to 
the failure on the part of assured to exercise ordinary 
care.—SHEVLIN V. AMERICAN MoT. ACC. ASSN., Wis., 
68 N. W. Rep. 866. 

2. ACTION FOR INJURY TO LAND — By whom Main- 
tained.—The beneficiary in a trust deed given to se- 
cure adebt may maintain an action for injury to the 
land described inthe deed, though not in possession, 
or entitled to possession.—VAUGHN V. GRIGSBY, Colo., 
46 Pac. Rep. 624. 

3. ASSIGNMENTS FOR BENEFIT OF CREDITORS.—A pro- 
vision in a deed of general assignment by the members 
of a firm that the assignee should pay “all other debts, 
of every kind and description,” of the firm, includes 
debts owed by the firm asa member of another in- 
solvent partnership; and acreditor of the latter part- 
nership cannot obtain a preference by a levy on as- 
signed property, on the assumption that on payment 
of the direct obligations of the assigning firm the re- 
mainder of the property reverts to the assignors.—IN 
RE GILBERT, Wis., 68 N. W. Rep. 863. 

4. BanKsS—Action against Receiver. — The burden is 
on one who transferred a draft to a bank prior to its 
failure, and who seeks to follow and reclaim the pro- 
ceeds as against a receiver, to show that they were 
not received and mingled with the other funds of the 
bank before the failure; and, where they were placed 
to its credit by a correspondent on the same day the 
receiver was appointed, in the absence of further 
proof as to the exact time it will be presumed that the 
credit was given before the receiver was appointed.— 
KLEPPER Vv. COx, Tenn., 37S. W. Rep. 284. 

5. BaANKS—Deposit of Check.—A regular customer of 
a bank sent to it a check with an unrestricted indorse- 
ment, and directed it to be placed to his credit. The 
check was received and credited, and the customer so 
advised. On the day of receipt the bank sent the 
check to its correspondent for collection, paid a check 
drawn by the customer from a part of the proceeds of 
credit, and closed its doors as insolvent: Held, that 
the check was not deposited for collection, but as 
¢ash, for immediate use.—WILLIAMS V. Cox, Tenn., 37 
8. W. Rep. 282. 

6. BANKS—Insolvency — Deposit of Check.—Where a 
check drawn on another bank is deposited in an in- 
solvent bank without any special instructions, and it 
is not placed to the customer’s credit, and immediately 
thereafter the receiving bank fails, and the check 
goes into the hands of the bank examiner and is after- 
wards collected, the proceeds are the property of the 
customer, and not of the bank.—SHOWALTER Vv. Cox, 
Tenn., 37S. W. Rep. 286. 

7. BaNKs—Insolvency of Bank—Receivers.—After re- 
ceivers of a bank were appointed, certain notes, which 
were indorsed by such bank and discounted by an- 
other bank, matured and were protested. Some of the 
notes were paid by the makers before, and some after, 
the first distribution: Held, that the latter bank was 
not entitled to participate in the distribution of the 
assets of the insolvent bank.—OYSTER V. SHORT, Penn., 
35 Atl. Rep. 711. 

8. BANKS — Insolvent Banks—Deposits. — Money re- 
ceived by a bank, and entered to the depositor’s gen- 
eral credit as cash, cannot be reclaimed, after the in- 
solvency of the bank, on the ground that the bank of- 
ficials had knowledge of the insolvency when they 
received the deposit, there being no means of identify- 
ing and separating it from the funds on hand when the 
receiver took charge.—BRUNER V. FIRST NAT. BANK OF 
JOHNSON CiTy, Tenn., 378. W. Rep. 286. 

9. BANKS — Insolvent Banks — Following Deposit.— 
Where a bank accepts a check on another bank as 
cash, giving therefor a sum of money, a certificate of 
deposit, and the balance in a credit to the account of a 
third person, such transaction creates merely the 
relation of debtor and creditor between the bank and 

its customer, and the latter cannot, on the insolvency 








of the bank, follow up the check, or its proceeds, as 
his property.—FRIBERG v. Cox, Tenn., 37S. W. Rep. 
283. 

10. BanKs—Set-Off — Insolvency.—On the insolvency 
of a bank, and assignment for the benefit of creditors, 
a debtor cannot set off against his debt certificates of 
deposit assigned to him after the bank closed its 
doors, but before the appointment of receivers for the 
bank, in consideration of the payment to the depositor 
of the amount of the credit on his debt obtained by 
the use of the certificates. — OYSTER V. SHORT, Penn., 
35 Atl. Rep. 686. 


11. BONDS — Ownership — Evidence.—While the pos- 
session of bonds of defendant by plaintiff's testate 
raises a presumption of ownership, yet there is no pre- 
sumption against the contention of defendant that 
testate was merely bailee thereof, from the mere fact 
that it is not shown by entries on defendant’s books or 
by written contract.—PHILADELPHIA TRUST, SAFE-DE- 
POSIT & INSURANCE CO. V. PHILADELPHIA & E. R. Co., 
Penn., 35 Atl. Rep. 688. 


12. CARRIERS—Passengers — Evidence—Sufliciency.— 
Plaintiff, a passenger upon defendant’s train was in- 
jured while passing from one coach to another as the 
train was,as he believed, about to stop for a station 
other than that of his destination, by being thrown 
from the platform of the coach by a sudden, jerking 
motion. There was no evidence that the jerk was an 
unusual one: Held that, on reversing a judgment for 
plaintiff, it was error to direct that ‘‘in the event of 
another trial the court should,upon the same testi- 
mony, direct a verdict for defendant.’’—CHOATE V. 
SAN ANTONIO & A. P. Ry. Co., Tex., 37 8. W. Rep. 319, 


18. CARRIERS OF PASSENGERS—Tickets—Conditions.— 
The defendant issued to Da mileage ticket or book, 
which expressly provided that it was to be used only 
by D, ‘‘whose signature appears on the last page.” 
The ticket also provided that it was ‘‘subject to the 
conditions named in the contract, and made part 
hereof.” One of these conditions was that the ticket 
was not transferable, and, if presented by any other 
then the original holder, ‘‘ whose signature is hereon,” 
the conductor would take it up, and collect full fare. 
The ticket was never signed by D. Plaintiff, having 
purchased the ticket from a broker, presented it in 
payment of his fare on one of defendant’s trains. The 
conductor took it up, and refused to return it to the 
plaintiff, whereupon plaintiff refused to pay his fare 
unless the conductor would return the ticket: Held, 
that plaintiff was not entitled to ride on the ticket; 
that the fact that it was not signed by the origipal 
purchaser was immaterial, since, by accepting the 
ticket, he accepted all the terms and conditions 
therein contained.—RAHILLY V. ST. PAUL & D. Ry. Co., 
Minn., 68 N. W. Rep. 653. 


14. CHATTEL MORTGAGE FORECLOSURE — Sale on 
Credit.—A sheriff to whom a chattel mortgage is de- 
livered for the purpose of executing the power of sale 
therein is authorized to sell only for cash, and the 
mortgagee is not bound by a sale on credit under an 
arrangement made by his agent and the sheriff and 
bidder, without the knowledge, consent, or subse- 
quent ratification of such mortgagee. — MappDox V. 
TAGUE, Mont., 46 Pac. Rep. 535. 


15. CONFLICT OF Laws—Contract—Usury.—A resident 
of Pennsylvania, on application made in that State to 
an agent of a New York building and loan association, 
became a member thereof, and obtained a loan from 
it, giving notes and bond therefor, secured by mort- 
gage on Pennsylvania lands; all of the instruments 
describing the association as of ‘‘Syracuse, N. Y.,” 
and declaring the notes payable at its office there: 
Held, that the contract was not governed by the usury 
laws of Pennsylvania.—BENNETT V. EASTERN BUILDING 
& LOAN ASSN. OF SYRACUSE, N. Y., Penn., 35 Atl. Rep. 
685. 

16. CONTRACTS — Consideration. — An agreement be- 
tween defendant and plaintiff, after an execution was 
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ievied on defendant’s property, that the property 
might be sold, and the proceeds applied on the execu- 
tion, is not a recognition of the judgment, preventing 
defendant from proceeding with an appeal therefrom. 
—GILBERT V. ADAMS, Iowa, 68 N. W. Rep. 883. 


17. CONSTITUTIONAL Law — Sale of Intoxicating Ligq- 
uors.—Acts 23d Leg. p. 177, ch. 121, which provides for 
an annual tax upon each establishment for the sale of 
intoxicating liquors, requires a bond conditioned that 
the the obligor Shall keep an open and orderly house, and 
regulates such sale in many particulars, has but one 
subject—the regulation of the sale of liquors which 
produce intoxication—and hence is not in violation of 
Const. art. 3, § 35, which provides that no bill (except 


general appropriation bills) shail have more than one | 


subject.—PEAvVY Vv. Goss, Tex., 378. W. Rep. 317. 


18. CONSTITUTIONAL Law — Taxation of Property.— 
The power of taxation is not an arbitrary power, nor 
can it be exercised capriciously. It is hedged about 
and restricted by wise constitutional limitations and 
fixed general rules. These constitutional limitations 
and general rules are designed to secure a just appor- 
tionment of the burdens of government by requiring 
uniformity of contributions, levied by fixed and gen- 
eral rules,and apportioned by the law according to 
some uniform measure of equality. Within these 
rules and limitations, the authority and power of the 
legislative department is absolute and conclusive.— 
Gay v. THOMAS, Okla., 46 Pac. Rep. 578. 


19. CONSTITUTIONAL Law—Voters — Property Qualifi- 
cation.—Const. art. 1,§ 1, prescribing the qualifica- 
tions of electors at all elections under it, among which 
there is no property qualification, does not apply to 
elections for municipal officers (outside the corporate 
limits of Baltimore city), and hence is not violated by 
Laws 1896, ch. 359, which repeals certain sections of 
Code Pub. Loc. Laws, entitled ‘‘ Harford County,” sub- 
title “Bel Air,” and provides (section 30) that as a con- 
dition precedent to voting at municipal elections in 
the town of Bel Aireach elector must show that he 
was assessed with $100 worth of real or personal prop- 
erty on the tax book of said town.—Hanna v. YounG, 
Md., 35 Atl. Rep. 674. 


20. CONTRACT — Stock Subscriptions — Parol Agree- 
ments.—Where it is soughtto supplementa written 
contract by terms alleged to have been made in parol, 
and the party’s case is supported only by his own oath, 
while against it are the written contract and the posi- 
tive denial of the person with whom the party testifies 
that the parol terms were agreed upon, the written 
contract prevails.—PHILADELPHIA & D. C. R. Co. y. 
Conway, Penn., 25 Atl. Rep. 716. 


21. CONTRACTS — Compulsion as Defense.—The de- 
fense cannot avail, toan action for balance of pur- 
chase-money notes for land, and enforcement of lien 
therefor, that the land having belonged to defendant, 
subject to a vendor’s lien which was about to be fore- 
closed, he hired plaintiff to buy it at the sale, he to re- 
turn to plaintiffthe amount paid and interest, and to 
pay him acertain amount for his trouble, but, after 
plaintiff had bought the land in his own name, defend- 
ant had to sign notes for considerable more than the 
amount agreed on, or lose the land, and he signed 
them unwillingly, and had paid more than the original 
amount agreed on, where defendant for years volun- 
tarily made payments on the notes, and did not fur- 
ther controvert plaintiff's rights till action was brought 
on the notes, seven years after their execution.—SHIREY 
Vv. BEARD, Ark., 878. W. Bep. 309. 


22. CORPORATION — Foreign Corporations—Service of 
Summons.—Where a foreign corporation has business 
transactions in this State with citizens and residents 
of the State, out of which arise accounts or claims 
against the corporation, such accounts or claims may 
be enforced in the courts of this State, if jurisdiction 
can be obtained by legal service of process.—CouUNCIL 
BLUBFS CANNING CO. v. OMAHA TINWARB MANUFG. Co., 
Neb., 68 N. W. Rep. 929. 








23. CORPORATIONS—Insolvency—Purchase of Stock.— 
Where a stockholder, knowing of the corporation’s in- 
solvency, sells to it his stock, receiving fully secured 
notes held by it, recovery can be had of him for the 
benefit of its creditors, though the notes were surrend- 
ered to the payee, and he gave new notes payable to 
the stockholder, and secured on property other than 
that by which the original notes were secured.—BuCcK 
Vv. Ross, Conn., 35 Atl. Rep. 768. 

24. CORPORATIONS — Suit by Stockholders.—Stock- 
holders may maintain suit against the corporation 
to restrain it from misappropriating funds.—PEo- 
PLE’S SAV. BANK V. COLORADO MIN. ExcH. BLDG. Co., 
Colo., 46 Pac. Rep. 620. 

25. COUNTY COMMISSIONERS—Misdemeanor in Office. 
—A prosecution against a county commissioner for be- 
ing concerned in public contracts may be instituted 
by the court, of its own motion, directing the grand 
jury to investigate the matter, and, after a present- 
ment by them, directing the district attorney to sub- 
mit an indictment.—COMMONWEALTH V. HURD, Penn., 
35 Atl. Rep. 682. 

26. CRIMINAL LAaw—Amending Record.—During the 
term the court, in a criminal case, has power to amend 
the record to show the fact that accused was furnished 
with a copy ofthe information and list of the State’s 
witnesses as required by statute.—BENEDICT V. PEO- 
PLE, Colo., 46 Pac. Rep. 6387. 

27, CRIMINAL Law—Crimes Committed by Indians.— 
Under Act Cong. March 3, 1885, giving territorial and 
federal courts jurisdiction to punish Indians for mur- 
der and other crimes committed by one Indian against 
another, whether on or off a reservation, an Indian, 
tribal or otherwise, is amenable to State jurisdiction 
for the murder of anotherIndian outside of the reser- 
vation.—PABLO V. PEOPLE, Colo., 46 Pac. Rep. 637. 

28. CRIMINAL Law — Larceny — Evidence of Accom- 
plice.—On trial for larceny, an accomplice testified 
that he drove with defendant toa slaughterhouse, and 
remained in the car while defendant entered the 
house, and took therefrom a butchered sheep and hog, 
which they carried back tothe housein which they 
lived. There was no other evidence which tended to 
connect defendant with the offense, or to corroborate 
the testimony of the accomplice: Held that, under 
Pen. Code, § 1111, which requires a corroboration of an 
accomplice’s testimony, the evidence was insufficient 
to convict defendant.—PEOPLE V. MAIN, Cal., 46 Pac. 
Rep. 612. 

29. CRIMINAL Law — Rape — Assault.—A defendant 
may be convicted of an assault with intent to commit 
a rape on the person ofa girl under the age of consent, 
though she in fact consented to the assault, her inca- 
paeity under the statute extending to the act and all 


its incidents.—PEOPLE Vv. LAURINTZ, Cal., 46 Pac. Rep. 


613. 

30. CRIMINAL Law—Theft.—The refusal of a contin- 
uance will not be reviewed on appeal unless a bill of 
exceptions was reserved to such ruling. In a prosecu- 
tion for theft of a horse, an instruction to acquit de- 
fendant if the jury believe that he took the horse be- 
lieving at the time that it belonged to him, or if they 
had a reasonable doubt whether defendant so took the 
horse, sufficiently presents the defense that defendant 
took the horse under a claim of right.—HUNTER Vv. 
STATE, Tex., 37S. W. Rep. 828. 

81. DaMaGES—Abortion — Consent.—The consent by 
one person to allow another to perform an unlawful 
act upon such person does not constitute a defense to 
an action to recover the actual damages which such 
person thereby received.—MILLER V. BaysER, Wis., 68 
N. W. Rep. 869. 

82. DEED—Bona Fide Purchaser.—Where A sells real 
estate, and executes and delivers a warranty deed 
thereto tothe purchaser, C, which said deed is ac- 
knowledged before CO, as notary public, and where C 
had notice that A had formerly sold said real estate, 
and executed and delivered a deed thereto to the 
former purchaser, B: Held, that the deed to C was in- 
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valid as against B or his grantees or assigns.—GREEN- 
LEE V. SMITH, Kan., 46 Pac. Rep. 543. 

33. DEED — Defeasance — Statutes.—Where an abso- 
lute deed to land is given, accompanied simultaneously 
by bond or agreement of defeasance, the latter may, 
upon agreement and consideration between the parties 
thereto, be surrendered and canceled, so as to vest the 
estate unconditionally inthe grantee by force of the 
first deed, providing the transaction is conducted with 
fairness, both as between the parties and as against 
the creditors of the mortgagor.—SEAWELL Vv. HEND- 
RICKS, Okla., 46 Pac. Rep. 557. 

34. DEED—Mortgages—Delivery.—The owner of land 
deeded it toa fictitious person, to whom he gave his 
Christian name. He afterwards drew a deed of trust 
to secure bonds, signed it by such fictitious name, pro- 
cured a certificate of acknowledgment, had it recorded, 
and delivered itto the grantee: Held, that the trust 
deed carried title to the grantee as effectually as if the 
grantor had used his own name.—WIEHL v. ROBERT- 
SON, Tenn., 378. W. Rep. 274. 

35. DivorcE—Judgment for Alimony.—The jurisdic- 
tion of a court to award alimony to a wife on granting 
her a decree of divorce is not dependent on allegations 
in the complaint of the husband’s ability. A court has 
the power to make its judgment for the payment of 
alimony to a wife a lien on property ofthe husband, 
the provision of Civ. Code, § 140, authorizing it to re- 
quire a husband to give security forthe payment of 
alimony, or to appoint a receiver, not being an abridg- 
ment of its general equity powers.—GASTON V. GASTON, 
Cal., 46 Pac. Rep. 609. : 

36. ELECTIONS—Political Party—Organization.—Elec- 
tors assembled by personal invitation, and represent- 
ing but one-fourth the precincts in one county, organ- 
ized as a political party by the election of chairman 
and secretary, and appointment of committee. The 
assembly then proceeded as a county convention, and 
nominated a county ticket. The county convention 
adjourned sine die, and the same electors immediately 
proceeded to hold a State convention. Nocall fora 
State convention was ever given; no delegatesto the 
State convention were ever elected by any county con- 
vention; no credentials as such were ever given; no 
notice was attempted to be published of a State gath- 
ering of the new party; and no delegates other than 
those who first assembled, and who sat asa county 
convention, participated: Held that, within the statu- 
tory rule that aconvention must be an organized as- 
semblage of electors or delegates representing a poli- 
tical party or principle, there was neithera county nor 
State convention with authority to nominate candi- 
dates.—METCALF V. JOHNSON, Mont., 46 Pac. Rep. 533. 

87. Equity — Jurisdiction to Enjoin Trespass.—A 
court of equity is without jurisdiction of an action to 
enjoin a continued trespass on lands by the mainte- 
nance across them of pipes laid under the surface, 
where the right to relief depends onthe question of 
the complainant’s being the owner of the legal title to 
the land, which has not been determined by a court of 
law, the trespass being one not involving irreparable 
injury, and for which an action in ejectment affords 
full and complete relief.—DELAWARE, L. & W. R. Co. 
V. BRECKENRIDGE, N. J., 35 Atl. Rep. 756. 

38. EVIDENCE — Account Books — Admissibility.—In 
an action against an insurancé company for the value 
of a stock of merchandise destroyed by fire, daybooks, 
ledgers, and other books of account, kept in the usual 
course. of business, showing the amount and value of 
the goods, are competent evidence, when propeily 
verified or authenticated.— LEVINE V. LANCASHIRE INS. 
Co., Minn., 68 N. W. Rep. 855. 

39. EVIDENCE—Opinion Evidence.—On an issue as to 
the condition of the light at defendant’s station at the 
time plaintiff feli in alighting from a car, the opinion 
of a witness who had a general acquaintance with the 
station, and was there on the night In question, that it 
was not light enough to be reasonably safe, is not ad- 
missible unless such witness testifies that he observed 














the condition of the light on the night of the accident, 
and states what that condition was.—CHAMBERLAIN V. 
PLATT, Conn., 35 Atl. Rep. 780. 

40. EVIDENCE — Presumption — Foreign Law.—Since 
the law of another State is presumed to be the same as 
itis in Pennsylvania, an affidavit of defense, in an ac- 
tion on contracts executed in Virginia, which presents 
matters constituting a defense in Pennsylvania, sufii- 
cient.—MUSSLER V. STAUFFER, Penn., 35 Atl. Rep. 709. 

41. EXECUTION—Exemptions.—A judgment for dam- 
ages for attachment, recovered by defendant on plaint- 
iff’s taking a nonsuit because of premature bringing 
of his action on a note accompanied by attachment, 
may be claimed by defendant as part of his $500 ‘‘per- 
sonal property” exemption (Const. art. 9, § 2), so that 
plaintiff obtaining judgment in a subsequent action on 
the note cannot compel the setting off against it of de- 
fendant’s judgment.—DRAFFIN v. SMITH, Ark., 37 8. 
W. Rep. 307. 

42. FORCIBLE ENTRY AND DETAINER—Pleading.—In a 
forcible entry and detainer case all defenses may be 
interposed under a general denial, and it is not re- 
versible error to strike from the answer a special de- 
fense, even though the special paragraph might plead 
a good defense.—CITY OF OKLAHOMA CITY V. HILL, 
Okla., 46 Pac. Rep. 568. 

43. FRAUDULENT CONVEYANCES—Rights of Grantor’s 
Wife.—A bill in equity may be maintained to reach 
property of a debtor conveyed in fraud of creditors (he 
being dead), even though such property might be 
reached by legal remedy, especially where objection 
is not raised in limine by demurrer or answer.—HOUSsE- ‘ 
MAN V. GROSSMAN, Penn., 35 Atl. Rep. 736. 

44. GARNISHMENT — Procedure. — An action begun 
against one summoned as garnishee in attachment 
proceedings, under Sand. & H. Dig. § 360, provid- 
ing that if one so summoned fails to make a dis- 
closure satisfactory to plaintiff. the latter may pro- 
ceed in an action against him by complaint and 
summons, ‘‘and such proceedings may be had as in 
other actions, and judgment be rendered in favor of 
the plaintiff to subject the property of the defendant 
inthe hands of the garnishee,” and ‘‘the judgment 
shall be enforced by execution or other means,” can- 
not be prosecuted to final judgment or tried till judg- 
ment is recovered against defendant in the main ac- 
tion, and the attachment is sustained.—ADLER-GOLD- 

MAN COMMISSION CO. V. BLOOM, Ark., 378. W. Rep. 305. 

45. GIFT OF LAND—Parol.—A parol gift of land by 
father to son is not shown by evidence that the father q 
stated after the marriage of hisson that he intended 4 
to give him the land, but would retain the deed until 
the son became of age, and that he had given the son 
the entire management of the land, after having put 
bim in possession, and permitted him to lease the land 
and receive the rents.—WILSON V. WILSON, Iowa, 68 N. 
W. Rep. 910. 

46. GUARANTY—Consideration—Acceptance.—A guar- 
antor, as a condition precedent to his liability, is no 
entitled to notice of the acceptance of a guaranty in 
the following form: ‘‘The undersigned does hereby 
guaranty the faithful and full performance by the 
party of the second part to the contract of all agree- 
ments and engagements therein entered into by the 
party of the second part.”—LININGER & METCALF CO. 
v. WHEAT, Neb., 68 N. W. Rep. 941. 

47. GUARANTY—Construction.—Where a contract of 
guaranty has attached to it a notation that it is sub- 
ject to a contract, the guaranty and contract must be 
construed together as one transaction.—MCCORMICK 
HARVESTING MACH. Co. V. REINER, Kan., 46 Pac. Rep. 
539. 

48. HIGHWAYsS—Encroachment on by Landowner.— 
The owner of land adjoining a highway legally estab- 
lished cannot, by encroaching on it with his fence, ac- 
quire title to any portion of it by adverse possession. 
Being charged with notice of its width as established, 

he is without color of title to support his possession.— 
RAE V. MILLER, Iowa, 68 N. W. Rep. 899. 
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49. HiGHways—Powers of County Commissioners.— 
Under Pub. St. ch. 49, § 13, authorizing county commis- 
sioners, on petition of a town, to locate anew a road 
within said town forthe purpose of establishing the 
boundary I'nes of the road, or of making alterations 
therein, the commissioners may widen the road, 
change its grade, include within its, boundaries new 
strips of land, and exclude other strips.—CITY OF CaM- 
BRIDGE V. COUNTY COMRS. OF MIDDLESEX, Mass., 44 N. 
E. Rep. 1089. 

50. HUSBAND AND WIFE—Action for Alienating Affec- 
tions.—In an action by a husband to recover damages 
for the alienation of his wife’s affections, and for crim- 
inal conversation, a letter written by the wife to her 
paramour, after the alleged intercourse, but during 
the period of alienation, is admissible to show ber 
feelings toward him during that time.—PUTH V. ZIM- 
BLEMAN, Iowa, 68 N. W. Rep. 895. 

51. HUSBAND AND WIFE—Parties—Promissory Notes. 
—A note given by a married,woman for the purchase 
money of land, of which she accepts a deed and takes 
possession, while not enforceable against her by a 
personal judgment, is a written evidence of indebted- 
ness, and will support a vendor’s lien, which may be 
enforced against the property by any assignee of such 
note.—MCCLURE V. BIGSTAFF, Ky., 378. W. Rep. 294. 

52. INFANTS—Personal Injuries—Action by Guardian. 
—Under Rev. St. 1894, § 267 (Rev. St. 1881, § 266), provid- 
ing that a father may sue for the injury of a child, and 
a guardian for the injury of his ward, but when the ac- 
tion is by a guardian the damages shall inure to the 
benefit of the ward, a guardian may sue for injuries to 
his ward, though the father of the ward be living.— 
CLEVELAND, C. @. & St. L. Ry. CoO. Vv. MONEYHON, Ind., 
44.N. E. Rep. 1106. 

58. INSOLVENCY—Discharge of Debtor.—Laws 1895, ch. 
67, providing fortbe absolute discharge of insolvent 
debtors from their debts, construed, and held, that a 
creditor, who appeared in this case in obedience to the 
citation, issued and served as provided in such act, 
and answered, first, that his debt was contracted be- 
fore the passage of the law, and second, that the insolv- 
ent had within six years next prior to his assignment 
disposed of his property to defraud his creditors, did 
not thereby waive his right to insist on his first de- 
fense, that his debt was excluded by the constitution 
from the effect of the law.—LAMBERT V. SCANDINAVIAN 
AMERICAN BANK OF ST. PAUL, Minn., 68 N. W. Rep. 834. 

54. INSURANCE—Action on Policy—Pleading.—Plead- 
ing or proving compliance by insured of his agreement 
in a live stock insurance policy to use diligence and 
care in the use and for the preservation of the stock, 
and in case of sickness to immediately summon a 
veterinary, is not necessary ; it being a condition sub- 
sequent, and matter of defense.—JOHNSTON V. NORTH- 
WESTERN LIVE STOCK INS., Wis.,68 N. W.jRep. 808. 

55. INSURANCE—Assignment—Construction.—Defend™ 
ant by pleading over, waives error in sustaining a de 
murrer to his pleading. An assignment of an insurance 
policy to “B, of Reinbeck of the State of lowa, and his 
executors, administrators and assigns, as their inter- 
ests may appear,” is a qualified, and not an absolute, 
assignment to B.—BARRETT V. NORTHWESTERN MOT. 
LIFE Ins. Co., Iowa, 68 N. W. Rep. 906. 

56. JUDGMENT—Correction.—A court has power, even 
after the term at which judgment was rendered, to 
correct its record for the purpose of making it disclose 
truthfully what occurred in the course of its proceed- 
ings.—WACHSMUTH V. ORIENT INS. CO., Neb., 68)N. W. 
Rep. 935. 

57, LANDLORD AND TENANT—Contract Relation.—A 
mortgagor in possession may coutract with the trustee 
in the deed that in the event of a foreclosure the rela- 
tion of landlord and tenant shall thereby be created 
between the purchaser and mortgagor, and that upon 
the mortgagor’s default in surrendering possession of 
the premises he shall be removable by the writ of un- 
lawful detainer.—GRIFFITH V. BRACKMAN, Tenn., 378. 
W. Rep. 273. 





58. LIBEL—Rule of Damages. — The publisher of a 
libel is liable for all the damages which the injured 
party sustained thereby, including not only the injury 
to his character but also the injury to his feelings, and 
for the mental suffering caused by the libel, and for 
such other damages as were the direct or necessary re- 
sult of such publication, though he believed the publi- 
cation to be true.—LEHRER V. ELMORE, Ky., 37 8. W. 
Rep. 292. 

59. LICENSE — When Not Revocable.—A deed, exe- 
cuted for a valuable consideration, giving the grantee 
the right to cut and remove timber from lands of the 
grantor for a certain length of time, is a license 
coupledjwith an interest, which is not revocable by the 
grantor.—MCLEOD V. DIAL, Ark., 37S. W. Rep. 306. 

60. LIFE INSURANCE—Survivorship.—Under a policy 
on the life of a husband, in consideration of annual 
premiums to be paid by him, “in the amount of $2,000, 
for the term of life, for the sole use of his wife,’”’ where 
the husband survives the wife, and makes no assign- 
ment of the policy, the money received thereon by his 
executor is payable to the executor of the wife, for the 
benefit of her estate.—BROWN V. MURRAY, N. J., 35 Atl. 
Rep. 748. 

61. LIFE INSURANCE—Proofs of Death as Admissions. 
—In an action on a policy of life insurance, a defense 
that the death of the insured was the result of his in- 
temperance, which by the terms of the policy released 
the defendant from liability, may be established by 
statements made in the proofs of death furnished by 
plaintiff that the immediate cause of death was alco- 
holism and extreme prostration, and the remote cause 
was alcoholism, where no evidence to contradict such 
statements is introduced by plaintiff.—HaNnna v. Con- 
NECTICUT MoT. LIFE INS. CO., N. Y., 44. N. E. Rep. 1099. 

62. LIMITATIONS — Concealment of Defendant.—The 
concealment or absconding which, under section 20 of 
the Code of Civil Procedure, suspends the operation 
of the statute of limitations, must be such as affects the 
commencement of judicial procedings in Nebraska 
and not those of another State.—TALCOTT V. BENNETT, 
Neb., 68 N. W. Rep. 931. 

63. LIMITATIONS—Eminent Domain.—The charter of 
the defendant provides that where land is taken by 
the city for pxblic purposes by condemnation pro- 
ceedings, if the owner thereof fails to furnish an ab- 
stract of title showing himself to be entitled to the 
damages awarded, the amount thereof shall be appro- 
priated and set apart in the city treasury for the party 
showing himself to be entitled thereto. Land belong- 
ing to the plaintiff was so taken, and the money 
awarded for its damages so appropriated and set apart, 
and more than 12 years thereafter the plaintiff, for the 
first time, furnished such abstract, and, upon a refusal 
of its demand for the payment of the money, brought 
this actiun: Held, that the action is not one to enforce 
a trust, within the meaning of Gen. St. 1894, § 5136, sub- 
sec. 7,and that it is barred by the statute of limita- 
tions.—STILLWATER & ST. P. R. Co. v. CITY OF STILL- 
WATER, Minn., 68 N. W. Rep. 837. 

64. LIMITATIONS—Non-residents.—The statute of lim- 
itation of this territory does not begin to run against a 
cause of action until the cause is brought under the 
operation of the statute, and, where a cause of action 
arose in another State,the statute of limitation does 
not begin to run against it untilthe debtor becomes a 
resident of this territory.—RICHARDSON v. MACKAY, 
Okla., 46 Pac. Rep. 546. 

65. LIMITATION OF ACTIONS—Mortgage Foreclosure. 
—An action was commenced September 2, 1891, to re- 
cover on a note due September 2, 1881, and to foreclose 
a mortgage securing the same. Several months later 
one H was made a party defendant, as claiming an in- 
terest in the mortgaged land: Held that, though the 
action was not commenced as to H till more than 10 
years after maturity of the note, she could not plead 
limitations in bar of the foreclosure, since the mort- 
gage debt was still enforceable.—JENKS V. SHAW, Iowa, 
68 N. W. Rep. 900. 
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66. MALICIOUS PROSECUTION—Evidence of Malice— 
Defenses—Advice of Counsel.—Where in an action for 
malicious prosecution, the purpose of the proceeding 
complained of is shown to have been the collection of 
a debt, and not the enforcement of the laws against 
crime, malice may be inferred from that fact alone; the 
question being one of fact for the jury.—PETERSON V. 
REISDORPH, Neb., 68 N. W. Rep. 943. 


67. MECHANIC’S LIEN—Building Contract.—Under a 
building contract, after the work is substantially done, 
a delay in completing it will not stay the running of 
the 60 days within which the contractor may file the 
statutory lien, unless it affirmatively appear that such 
delay was not unreasonable or unnecessary.—COOLEY 
v. HOLCOMB, Conn., 35 Atl. Rep. 765. 


68. MECHANIC’s LiENS—Mortgages — Priorities.—An 
agreement between two mortgagees that the mortgage 
which is prior in date shall be postponed to the other 
is valid. A vendee of land, simultaneously with the 
delivery of his deed, gave a mortgage to secure bor- 
rowed money,a part of which was used to pay for 
the land: Held, that as to such part the lien of such 
mortgage was prior to a mechanic’s lien for improve- 
ments made in part before delivery of the deed to the 
vendee, and under acontract with the vendee made 
before such delivery, but as to the balance of the mort- 
gage the mechanic’s lien was prior.—NEW JERSEY 
BUILDING, LOAN & INVESTMENT CO. V. BACHELOR, N.J., 
35 Atl. Rep. 745. 


69. MECHANIC’s LIEN—Personal Judgment.—Act 1893, 
§ 15, providing that when, on trial of a cause underthe 
mechanic’s lien act, the proceeding will not support a 
lien, plaintiff may proceed to judgment asin an action 
on acontract, does not authorize an employee of a 
subcontractor, failing in his lien, to have personal 
judgment against the owner, there being no privity or 
contract between them.—LOWREY V. SVARD, Colo., 46 
Pac. Rep. 619. 


70. MINING LEASE -— Royalty.—A coal mining lease 
provided as royalty 25 cents per ton when the coal sold 
at a certain amount or less ‘‘at the breaker.” By uni- 
versal usage the meaning of “selling price at the 
breaker” was the actual selling price at the place 
of delivery less the cost‘of selling and the freight. 
The lessee made a contract for a term of years with an 
agent to sell his coal on the usual commission: Held, 
that the lessee, having himself sold all his coal to one 
party, {for a year covered by the agent’s. contract, 
thereby securing a better price, was entitled, in de- 
termining the selling price for purposes of royalty, to 
deduct the part of the agent’s commission which he 
still demanded.—SHOEMAKER V. MT. LOOKOUT COAL 
o., Penn., 35 Atl. Rep. 731. 

71. MORTGAGE—Foreclosure.—A personal deficiency 
judgment cannot be recovered against the guarantor 
of a mortgage note in an action to foreclose the mort- 
gage, as the security must not only be exhausted, but 
also the personal remedy againstthe mortgagor, be- 
fore the guarantor is liable.—COTTRELL V. NEW LON- 
DON FURNITURE Co., Wis., 68 N. W. Rep. 874. 

72. MORTGAGE FORECLOSURE—Duty of Officer to Pay 
Over Fund.—It is the duty of an officer selling land un- 
der a decree of foreclosure to pay the proceeds of the 
sale, upon confirmation thereof, directly to the per- 
sons entitled thereto under the decree, unless the 
court shall have ordered the proceeds to be paid into 
court.—FIRE ASSN. OF PHILADELPHIA V. RUBY, Neb., 68 
N. W. Rep. 939. 

73. MORTGAGES—Deficiency Judgment. — The cove- 
nant of a grantee to pay the mortgage on the land con- 
veyed inures to the benefit of the mortgagee, to the 
extent of the deficiency on foreclosure sale, though 
the grantor obtained title fromthe mortgagors with- 
out covenanting or agreeing with them to assume or 
pay it, where, after receiving title, and before convey- 
ing it, he, for a sufficient consideration, gave bond to 
the mortgagee to pay any deficiency.—WaGER V. LINE, 
N. Y., 44.N. E. Rep. 1103. 











74. MORTGAGES—Execution by Corporation.—Mort. 
gages properly executed in the name of a corporation 
by its president will be presumed to have been made 
by authority of the corporation, and for a purpose 
within its powers.—BROWNWOOD ICE CoO. V. YORK 
MANUFG. Co., Tex., 378. W. Rep. 339. 

75. MUNICIPAL CORPORATIONS — Changing Grade of 
Highway.—Changing the grade of an established high- 
way, though it may result in consequential damage to 
adjoining property, is notataking of such property 
for public use, within the provision of the constitution 
as to the exercise of the right of eminent domain.— 
GILPIN V. CITY OF ANSONIA, Conn., 35 Atl. Rep. 777. 

76.-MUNICIPAL CORPORATION—Defective Sidewalks— 
Negligence.—Knowledge that a town is laying water 
mains does not charge one stepping in the dark into 
an unguarded excavation therefor, close to a sidewalk 
crossing, on which he has undertaken to cross the 
street, with negligence in not discovering and avoid- 
ing the excavation.—HALL V. INCORPORATED TOWN OF 
MANSON, Iowa, 68 N. W. Rep. 922. 

77. MUNICIPAL CORPORATIONS — Insufficiency of 
Drains.—The fact that a city, after notice that drains 
constructed by it to carry off street surface water are 
insufficient, fails to use ordinary diligence to make 
such changes as appear reasonably necessary to make 
the drains serve the purpose intended, does not ren- 
der the city liable for the resulting overflow of private 
property, where it did not accelerate the flow of the 
water, or collect the same, and discharge it on such 
property otherwise than it would naturally have been 
discharged thereon, and it was not negligent either in 
devising or in adoptingthe plan of the drains.—KNostT- 
MAN & PETERSEN FURNITURE CO. V. CITY OF DAVEN- 
PORT, Iowa, 68 N. W. Rep. 887. 

78. MUNICIPAL CORPORATIONS—Negligence.—W here a 
city negligently permits an excavation to be made, in 
such close proximity to a street as to endanger the 
traveling public, and a person, without fault, is injured 
by falling into such excavation, a recovery may be had 
for such injury.—CITY OF OKLAHOMA CITY Vv. MYERS, 
Okla., 46 Pac. Rep. 552. 


79. MUNICIPAL CORPORATIONS — Powers — Water. — . 


Corporation Act April 29, 1874, authorized water com- 
panies to supply cities with water, and provided for 
the purchase by the cities so supplied, at their option, 
after 20 years, of the plant of the company, at a price 
regulated by its net cost, and gave the court jurisdic- 
tion to compel such companies to furnish water at 
reasonable rates. Act May 23, 1874, gave cities of the 
third class the exclusive right to supply themselves 
with water, or to contract with any company for the 
erection of a water plant, and give it the exclusive 
right to furnish waterto thecity: Held, that a city, 
after having contracted for the erection of waterworks 
by acompany, to supply the city with water, had no 
power to build waterworks of its own.—WHITE V. CITY 
OF MEADVILLE, lenn., 35 Atl. Rep. 695. 

80. MUNICIPAL CORPORATIONS—Street Grading Con- 
tracts.—A contract for the grading of a street in the 
city of St. Paul, entered into between the city anda 
contractor, is not ultra vires simply because the council 
bas omitted to establish gradient lines for the street 
prior to the passage by the council of an order direct- 
ing that such street be graded. Nor is such contract 
ultra vires simply because condemnation proceedings, 
through which the city has attempted to acquire an 
easement for slopes along such street, have not been 
fully consummated prior to the passage of such order. 
—KEOUGH V. CITY OF 8T. PAUL, Minn., 68 N. W. Rep. 
843. 

81. MUNICIPAL CORPORATION — Streets — Proximate 
Cause.—In an action for personal injuries it appeared 
that plaintiff was driving a wagon along the south 
side of defendant’s street; that there was a ditch on 
that side, which, at the point where the accident oc- 
curred, was open and unprotected; that the sides of 
the ditch were precipitate, the opening being 2 feet 
deep, and the ditch 18 feet wide; that from the ditch to 
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car tracks in the street the driveway, much used, was 
9 feet wide; that a tramway car overtook plaintiff, and, 
to avoid the car, from which projected a side step 2 feet 
wide, he pulled histeam away from the track; that one 


‘of the horses went into the ditch, and, being fright- 


ened, struggled to get out, and broughtthe wagon into 
such a position that it was struck by the car, and 
plaintiff was thrown out under the horses: Held, that 
the open ditch was the proximate cause of the ac- 
cident, and hence the city was liable.—CITY OF DEN- 
VER V. JOHNSON, Colo., 46 Pac. Rep. 621. 

82. MUNICIPAL CORPORATIONS — Street Railways — 
Charter—Construction.—A provision in the charter of 
a street railway company that it shall be subject to 
such regulations as might be made by the city “in re- 
gard to paving, repairing, grading,” etc., of the 
streets on which its(tracks are located, does not au. 
thorize the city to impose upon the company the 
cost of paving such streets.—CITY OF PHILADELPHIA 
v. HESTONVILLE, M. & F. R. Co., Penn., 35 Atl. Rep. 
718. 4 

83. MUNICIPAL [;CORPORATION—Street Railway Compa- 
nies—Street Paving.—Where the charter of a street 
railway company fixes the company’s liability for 
street paving, the city cannot enlarge it.—CITY oF 
PHILADELPHIA V. PHILADELPHIA CITY Pass. Ry. Co., 
Penn., 35 Atl. Rep. 720. 

84. MUNICIPAL CORPORATION—Street Railway Com- 
panies.—A provision in the charter of a street railway 
company that, on completion of the road, the com- 
pany should be subject to city ordinances “regulating 
the running of passenger railway cars,’ does not en- 
able the city to impose on tbe company the cost of 
street paving. — CITY OF PHILADELPHIA V. EMPIRE 
Pass. Ry. Co., Penn., 35 Atl. Rep. 721. 

83. MUNICIPAL CORPORATION—Taxation.—Under St. § 
8258, which is a part of the charter of cities of the third 
class, and provides that any right, lien, or liability ac- 
quired or accrued under a former charter shall con- 
tinue and be enforced, acity which atthe time of the 
enactment of such new charter had the right, under its 
former charter, to assess property for previous years, 
its assessment having been omitted, may still exercise 
such right, though underthe new statute (St. § 3403) 
the right to make such assessment would be barred by 
limitation.—BoARD OF COUNCILMEN OF CITY OF FRANK- 
FORT Vv. MASON & BOARD CoO., Ky., 378. W. Rev. 290. 

86. NEGLIGENCE — Acceptance of Insurance.—The 
owner of property destroyed by fire, having been paid 
the loss by the insurer, cannot recover of the one 
whose negligence caused it; the insurer being subro- 
gated to his rights.—ALLEN Vv. CHICAGO & N. W. Ry. 
Co., Wis., 68 N. W. Rep. 873. 

87. NEGLIGENCE — Evidence.—In an action for per- 
sonal injuries received from being struck by a piece of 
steel thrown out bya blast, by which defendant was 
breaking steel into pieces, the court, after instructing 
that defendant was not liable unless he was negligent, 
again instructed that, no matter what precautions de- 
fendant took to prevent the steel from flying, he was 
liable if plaintiff was struck by a flying missile: Held, 
that a judgment for plaintiff should be reversed.— 
BaKER V. HAGEY, Penn., 35 Atl. Rep. 705. 

8&8. PARTNERSHIP.—Where one of two partners in a 
mining lease surrenders it before its expiration, and 
takes another to himself alone, the new lease, as to 
the other partner, will be held to be a continuation of 
the old.—CONTINENTAL DIVIDE MINING INV. CO. V. 
BLILEY, Colo., 46 Pac. Rep. 633. 

89. PARTNERSHIP — Assignment.—Husband and wife, 
who are copartners in trade, are not entitled, either 
jointly or severally, to an allowance in lieu of home- 
stead out of the assets of the copartnership in the 
hands of an assignee for the benefit of creditors, until 
the debts of the copartnership have been paid in full. 
—AULTMAN, MILLER & CO. Vv. WILSON, Ohio, 44 N. E. 
Rep. 1092. 

90. PARTNERSHIP—Confession of Judgment.—By vir- 
tue of his general power to act as agent ofthe firm,a 





his partners; and if judgment is entered on such con- 
fession it will be void as to them, but valid as to him. 
—DAVENPORT MILLS Co. Vv. CHAMBERS, Ind., 44N. E. 
Rep. 1109. 

91. PATENTS—Sale of Patent Rights.—A sale of a non- 
exclusive license to manufacture and sella patented 
article is nota sale of a“patent right,” within Horner’s 
Rev. St. 1896, § 6054, et seg.—ECLIPSE ENGINE CO. Vv. 
ZIMMERMAN MANUFG. CO., Ind., 44 N. E. Rep. 1115. 


92. PLEDGE—Validity as against Creditors.—In order 
to constitute a valid pledge, there must be an immedi- 
ate, actual, and continued change of possession of the 
property pledged, as against creditors or subsequent 
purchasers or incumbrancers in good faith.—JACKSON 
Vv. KINCAID, Okla., 46 Pac. Rep. 587. 


93. PRINCIPAL AND AGENT — Lease.—An agent with 
authority only to collect rents cannot bind his princi- 
pal by accepting as payment a credit on a personal in- 
debtedness of the agent to the tenant.—STETSON V. 
BRIGGS, Cal., 46 Pac. Rep. 603. 


94. PRINCIPAL AND AGENT — Life Assurance Society— 
Authority of State Manager.—Where a foreign life as- 
surance society maintains a branch office in a State, 
with a manager whose agency is general in that State, 
and to whom the people look for information or ad- 
justments of the society’s business in the State, the 
acts and knowledge of the manager are the acts and 
knowledge of the society.—VAN WERDEN V. EQUITABLE 
LIFE ASSUR. SOC. OF UNITED STATES, Iowa,68 N. W. 
Rep. 892. 

95. PRINCIPAL AND AGENT — Ratification of Agent’s 
Acts.—In an action for the conversion of certain notes 
collusively transferred to defendant by plaintiff's 
agent, it appeared that under the contract of agency 
all notes were to be taken in plaintiff's name, and that 
the agent, contrary to his agreement, had taken the 
notes in hisown name: Held, thatthe plaintiff, by 
bringing the action, sufficiently ratified the act of the 
agent in taking the notes in his own name to entitle 
him to recover for their conversion.—WARDER, BUSH- 
NELL & GLESSNER CO. V. CUTHBERT, Iowa, 68 N. W. 
Rep. 917. 

96. PUBLIC LANDS — Transfer of Land Warranty.— 
Where a land warranty is transferred, before its loca- 
tion, by an instrument duly executed and containing a 
warranty, the legal title to the land on which the war- 
rant is thereafter located, and which is patented to the 
original grantee, vests at once, on the issuance of the 
patent, by estoppel, in the transferee.—BORROUM V. 
CULMELL, Tex., 37S. W. Rep. 313. 

97. RAILROAD CoMPaANyY — Collision.—While the fact 
that safety gates ata railroad crossing, which should 
be closed in case of danger, are standing open, does 
not relieve a traveler of the duty of exercising care, it 
can be considered in determining whether he exercised 
care according to the circumstances.—ROBERTS V. 
DELAWARE & H. CANAL CO., Penn., 35 Atl. Rep. 723. 

98. RAILROAD CoMPANY — Lien — Pledge of Rolling 
Stock.—A receipt given by the secretary and manager 
of a railroad company to the company for its rolling 
stock, with an indorsement reciting that the receiptor 
holds possession of such property to secure the pay- 
ment of a note of the company to a third party, does 
not have the effect of a warehouse receipt, and, there 
being no visible change of possession of the property, 
no lien is thereby created in favor of the holder of the 
note, as against other creditors of the company.— 
MECHANICS’ TRUST CO. V. DANDRIDGE, Ky., 87 8. W. 
Rep. 288. 

99. RAILROAD COMPANY — Negligence — Proximate 
Cause.—Negligence in failing to give a signul at a rail- 
road crossing, resulting in the killing ofa person on 
the crossing, cannot be held the proximate cause of 
the injury resulting from the body being thrown 
against one standing on a depot platform, 50 feet from 


the crossing.—WOOD V. PENNSYLVANIA R. OCO., Penn., 


85 Atl. Rep. 699. 
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100. RAILROAD COMPANY — Street Railways — Negli- 
gence.—In an action against a street railway company 
for injuries alleged to be due tothe negligence of the 
driver of the car, it was not error to charge that neg- 
ligence on his part isthe want of such care asa rea- 
sonably skillful and prudent street car driver would 
observe under similar circumstances, and if by failure 
to exercise such prudence a passenger is injured the 
company would be liable.—DURNETT V. GULF CITY 
RAILWAY & REAL ESTATE CO., Tex., 37S. W. Rep. 336. 

101. REAL ESTATE AGENT — Commissions.—All agree- 
ments between a real estate agent or broker and a pro- 
posed purchaser touching the subject-matter of his 
employment, which are not disclosed to his principal, 
should be scrutinized closely, and, if not found com- 
patible with entire integrity and good faith toward 
the principal, they will defeatthe agent’s claim for 
commission from his principal.—HOBERT V. SHER- 
BURNE, Minn., 68 N. W. Rep. 841. 

102. SALE—Evidence.—In an action for price, the pur- 
chase, though denied by defendant, is sufficiently 
shown by evidence that the bill of sale, signed by the 
vendor alone, was placed in escrow, with memoranda 
as tothe manner of payments, thata payment was 
made by defendant in accordance therewith, and that 
he took possession and mortgaged the property.— 
MownNT LINCOLN CUAL Co. V. LANE, Colo., 46 Pac. Rep. 
632. 

103. SALE—False Representation.—As a matter of de- 
fense to an action for the price of a harvester bought 
by written contract, it may be shown by parol that the 
contract was entered into by reason of false and fraud- 
ulent representations that the machine had all brass 
bearings, but for which the contract would not have 
been executed; this not being a parol warranty in ad- 
dition to warranties in the writing. — MCCORMICK 
HARVESTING MACH. CO. Vv. WILLIAMS, Iowa, 68 N. W. 
Rep. 907. 

104. SALE — Warranty — Parol Evidence. — Where, in 
the absence of fraud, accident, or mistake, the parties 
have deliberately put their contract into writing, 
which is complete in itself and couched in such lan- 
guage as imports a complete legal obligation, parol 
evidence is inadmissible to introduce into the con- 
tractaterm which is not contained in the writing.— 
WHEATON ROLLER- MILL Co. v. JOHN T. NOYE MANUFG. 
Co., Minn., 68 N. W. Rep. 854. 

105. SALES — Rescission.—Where a pony is sold, with 
option to the purchaser, if dissatisfied, to rescind the 
sale within a certain time, the purchaser, on the death 
ofthe pony within such time, may still rescind the 
sale.—LYONS V. STILLS, Tenn., 37S. W. Rep. 280. 

106. SCHOOLS—Contract with Teacher.—Under a con. 
tract for the employment of a teacher, written in the 
statutory form, and without stating the term of em- 
ployment, on the face of which the directors have 
stamped the words: ‘The directors reserve the right 
to annul all contracts every four months,” the direc- 
tors cannot, at the expiration of the four months, sum- 
marily dismiss the teacher, without notice or a hear- 
ing; their authority being limited by Mill. & V. Code, § 
1192, subsec. 3, which authorizes directors to employ 
teachers, and “to dismiss them for incompetence, im- 
proper conduct, or inattention’’—THOMPSON V. GIBBS, 
Tenn., 378. W. Rep. 277. 

107. SPECIFIC PERFORMANCE — Agreement to Convey 
Land.—Neither the possession and occupancy of land 
by a daughter of the owner, with her husband and 
children, nor the making of improvements thereon by 
them, will be held such a part performance of a parol 
promise by the father to make a gift of the land to the 
daughter as to render such promise enforceable 
against a subsequent grantee of the father, without 
clear and positive proof of the promise, and that the 
possession was taken with sole reference thereto.— 

MEIGS V. MORRIS, Ark., 378. W. Rep. 302. 

108. TAXATION—Taxes on Personal Property.—Under 
Gen. St. § 2818, which declares in terms that all taxes 
shall be levied at a fixed date, and shall be a perpetual 








lien upon all land subject to taxation until the taxes 
and penalty are paid,as modified by sections 2819 e¢ 
seq., which make taxes levied and assessed upon per- 
sonal property alien on the property against which 
the taxes are assessed, and give the counties power to 
protect themselves by distraint, none of which, how- 
ever, contains an express declaration that the taxes 
shall be a lien superior to all antecedent incum- 
brances,—taxes levied against the personal property 
of an owner subsequent to the execution of an incum- 
brance on land in favor of athird party are nota lien 
superior in right to that security.—GIFFORD V. CAL- 
LAwaAY, Colo., 46 Pac. Rep. 626. 

109. Towns — Police Regulations — Enforcement.— 
Though an ordinance enacted pursuant to Code, §§ 
462, 463, authorizing cities and towns to license sales 
by transient merchauts, is void in so far as it au- 
thorizes the mayor to fix the amount of the license, 
and an arrest and imprisonment under it is unlawful 
because the person is nota transient merchant, the 
town is not liable for the acts of its officers in the 
matter.—EASTERLY V. INCORPORATED TOWN OF IRWIN, 
Iowa, 68 N. W. Rep. 919. 

110. TRIAL — Jury. — When the court directed an of- 
ficer to discharge the jury at a certain hour if they had 
not then agreed, and the officers did not discharge 
them, but the jury continued their deliberations, and 
arrived at a verdict some hours latcr, which was after- 
wards returned into, and accepted by, the court, the 
failure on the part of the officer to observe the direc- 
tions of the court did not avoid the verdict.—HANSEN 
v. LUDLOW MANDUFG. Co., Mass., 44 N. E. Rep. 1091. 

lll. TRUST — Conveyance to Wife.—Evidence that at 
the time a husband bought property, which he had 
conveyed to his wife, and improved as a home, he 
stated to the lawyer drawing the conveyance that the 
property was to be returned to him in case of his 
wife’s death, and, after consultation, directed the 
preparation of reciprocal wills, which were executed 
by himself and his wife in favor of each other, is suffi- 
cient to overcome the presumption of a settlement on 
the wife arising from the conveyance to her, and to 
establish a resulting trust in the husband.—DUVALE V. 
DUVALE, N. J., 85 Atl. Rep. 750. 

112. VENDOR AND PURCHASER — Fraud—Rescission.— 
Where a vendor falsely represents that a certain pro- 
portion of the land is tillable, and insists on consum- 
mating the sale at once, knowing that the vendee has 
not examined the property and does not intend to, but 
takes it with the express understanding that the rep- 
resentations as to its quality are true, such vendee 
may rescind the contract, though the vendor may not 
have known that his representations were untrue.— 
BRETT V. VAN AUKEN, Iowa, 68 N. W. Rep. 891. 

113. WILLS — Conversion. — A will providing: “The 
balance of my property (land on which was a grist- 
mill, operated by testator’s husband) to remain as it 
is, under the care of my husband, he to carry on his 
business the same as ifI was here, and to reap all 
benefits so long as he lives; my husband to have power 
to sell it at any time, and when sold, and all debts on 
property paid, he to receive $2,000 of my money, and 
balance to be put out on interest, under his care, for 
my son,’’—does not work a conversion of the realty.— 
TAYLOR V. HASKELL, Penn., 35 Atl. Rep. 732. 

114. WILLS — Nature of Estate.—Testator gave to his 
wife a house and lot and household furniture, “to use, 
occupy, or dispose of as she may think proper,” and 
directed that, if she ‘‘should continue in the use, oc- 
cupation, and ownership of the said house and lot and 
furniture and household goods until her death,” the 
same should then go to his children, etc.: 


BENZ V. FABIAN, N. J., 35 Atl. Rep. 760. 

115. WITNESS.—The wife of one of two defendants is 
not a competent witness in favor of the other defend- 
ant as to matters in which the defense of the two is the 
same.—BARTLETT V. CLOUGH, Wis., 68 N. W. Rep. 875. 
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Held, that — 
the limitation over to the children was void, and the . 
will vested in testator’s wife a fee-simple estate.— 
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